STATE OF MINNESOTA

IN SUPREME COURT

In re Proposed Amendments to ) ORDER FOR HEARING AND ADOPTION
Rules of Civil Procedure for ) OF PROPOSED AMENDMENTS TO THE
District and Municipal Courts) RULES OF CIVIL PROCEDURE FOR

DISTRICT AND MUNICIPAL COURTS

Pursuant to the recommendation of its Advisory Committee on
Rules, appointed by the Supreme Court under Minn. St. 480.052, to
aésist the court in considering and preparing rules and amendments
thereto governing the regulation of pleading, prgctice, procedure
and the forms thereof, in all the courts of this state, the Supreme
Court is considering the adoption of amended Rule 7, Rule 26, Rule 29,
Rule 30, Rule 31, Rule 32, Rule 33, Rule 34, Rule 36, Rule 37, Rule
45,‘Ru1e 69, and Form 19 of the Minnesota Rules of Civil Procedure.

The recommendations are:
RULE 7.02 (1)' TO BE AMENDED AS FOLLOWS:
7.02 Motion and Other Papers

(1) An application to the court for an order shall b‘e by motion which, unless
made during a hearing or trial, shall be xﬁade in writing, shall state with parti-
cularity the grounds therefor, and shall set forth the relief or order sought. The
requirement of writing is fulfilled if the motion is stated in a written notice of the

hearing of the motion. Motions provided in these rules are motions requiring a

written notice to the party and a hearing before the order can be issued unless the

parlicular rule under which the motion is made specifically nrovides that the
»t 5P I

motion may be made ex parte.

Commant
This amendinent is purely a clarifying amendment, No substantive change
in thé rule is made but an ambiguity cvidenced in application of some of the rules
is clarificd where the rule reference to a motion did not indicate whether it was

ex parte motion or a motion upon notice and hearing,




RULE 26 TO BE AMENDED AS FOLLOWS:

RULE 26. DEPOSIPIONS-PENPING-AEPEION GENERAL
PROVISIONS GOVERNING DISCOVERY.

26.01  When-Deposition-May bo- Taken-
Any-party may-take-the testimony-of-any-person, ineluding-a-party;-by
depesitien-upon ovral -ex&;agna tion-er-written-intervogatories-for the purpose of
discovery or-for use as-evidence in the-action-or fo-bath- purpesesy - After-com-
mencement-of-the action,- the-deposition may-be taken-without-leave-of courty
except that leaves-granted- with or- w»ithout— Re tioe, -must-be-obltained-if-notice-of-
the taking is-served by-the pl;int-iif- within-20-days a—ftgr;- CMMM of-the
-aetie—m - -The-attendanee -qf- witnesses ray-be cmpelle&by-ﬂ)é-us e-of-subpeena
as-provided-in Rule-45« - Depositions shall -be-_tarken only-i-rll-ae cordance-with-these
rules. - The-deposition-of a-person confined -in-p#i-son—p#;ﬁ be-taken only-by leave

»f court-on such-terms-as-the-court prescribesr

26.01 Discovery Methods.

Parties may obtain discovery by one or more of the following methods:

depositions upon oral examination or written questions; written interrogatories;

production of documents or things or permission to enter upon land or other

property, for inspection and other purposes; physical fincluding blood) and mental

examinations; and requests for admission. Unless the court orders otherwise

under subdivision 26.03 of this rule, and except as provided in Rule 33.01, the

frequency of use of these methods is not limited,

Comment
Exis?ing Rule 26.01 is transferred to Rules 30,0 and 31,01, As now
recommended, Rule 26..01 lists all discovery devices provided by the discovery
rules and established the relationship between thg general provisions of Rule 26
and the specific rules for the various discovery devices. Rule 26,01 now speci-

fically provides that the use of the various discovery devices is not limited unless



a protective order is obtained from the court under Bale 26.03. Rule 33.01
is not specifically mentioned, but that rule contains #sown specific limitations

.regarding the use and frequency of use of that discoveny, device.

26,02 Scope of Examinatiens Diséovér\g. V

Unless otherwise-ordered by the court-as p—row—by_—Rule-'sox 02-0F 3001,
the witness may-be cxamined -regarding-any mattor,- sbiprivileged,- which-is-
relevont-to the subjeet anaiter involved in -the-peneli-ng-xﬁtion.- whether-it-relates
to- the ¢lainr ox-d efense. of-the-exanyning party-or to-theclaim-or defense-of a;ly-

other party;-including the -existeneer -desoniption-,- nadme, -custody, -¢ondition and

location-of-any-books,- docaunents,- or-ather tangible- tlmg«s- and-the-identity and-
location-of-persens-having-knowledge-of- rel-eva»nt— £aets-—1t—m— not ground- for objec-
tion-that-the testime ry-will-be inadmissible at -the~ tmakf 4the— testa.mony sought-
2ppears-reasonably-ealeculated-to-lead to -t-he— drseover-yaﬁadmis sible- evxdenGa
The-production-er-inspection of-any wmh-ng- obtained oy epa red-by- {the fad-vepse
party,- his-atterneyy -sxu.‘-et-y-, -indemmnitor,- or-agent in-aie ipatienof— L.itiga.tien O

in prepavration fer-trial,- or-eof any-writing-that- reflectsan attorney's-mental-
impressionsy -conclusionsy —o.pinien sy -or legal theoriesgor,-exeept as-provided

in Rule-35; -the-conelusions-of an-expert,- shall -not-‘t;e aguiredr - In-any action ir
which-there-is an-insurance policy which-may afford ceerage,- ahy-pa-p.t% may
require any-other pariy-to-disclose-the coverage-and-laits-of-such-insurance-and
the ameunts paid-and payable-thereunder-and-under Rube34-may-ebtain-preduction

of the-insurance-pelicy;-provided;-ho wex;cz'—, -that-the alwre-provision-will-noet permil-
sueh-disclosed-information-to-be-introduced-inte -evidemn-vnless admissible-for-
other reasons-or-upon other-grounds.

Unless otherwise limited by order of the court imaccordance with these

rules, the scope of discovery is as follows:

(1) In General. Partics may oblain discovery mparding any matter, not
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privileged, which is relevant to the subject matter involved in the pending action,

whether it relates to the claim or defense of the party scecking discovery or to the

‘c.:lan-n or defense of any other party, including the existence, description, naturec,

custody, condition and location of any books, documents, or other tangible things

and the identity and location of persons having knowledge of any discoverable

matter. It is not ground for objection that the information sought will be inad-

missible at the trial if the information sought appears reasonably calculated to

lead to the discovery of admissible evidence. |

Comment
Subdivision 1, of proposed ar‘nende'd Rule 26.02, is applicable to all dis-
covery rules. It regulates the discovery obtainable through any of the various
discévery procedures. This general provision regarding the scope of discovery
is subject to prot.ectivevorders as may bg issued by the court under proposed
amended Rule 26,03, Rule 26.03 gives the court broad powers to regulate or
prevent discovery even though the information or material sought are within the
general scope of discover); under th.is rule. The proposed amended Rule 26.02
dbes not change the existing law regarding the scope of discovery or the court's
power to regulate the scope of discovery by appropriate order,
The four general limitations 6n the scope of discovery are:
(1) Privileged matter (evidence and congtitutional»privileges)
A(Z) Material prepared in anticipation of litigition
(3) Physical and mental examinations under Rule 35

(1) Protective orders under Rule 26.03

(2) Insurance Aprcements, In any action in which there is an insurance

policy which may afford coverage, any party may require any other party to dis-

close the coverape and limits of such insurance and the amounts paid and payable
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thereunder and under Rule 34 may obtain production of the insurance policy, provided,

however, that the above provision will not permit such disclosed information to be'.

introduced into evidence unless admissible for other grounds.

Comment

Federal Rule 26 (b) (2) contains provisions éermitting discovery of liability
insurance coverage in 2 manner substantially similar to that provided in the
.existing Minnesota Rule 26.02. While the language différence is not substantial,
the Committee believed the existing Minnesota rule was‘ more liberal f;han the

Federal rule and the differences were substantial enough to recommend retention

of the language ofthe existing Minnesota rule rather than conform the rule to

the Federal rule language. 'fhe Adirisbx}y Committec's recommendation restates
the insurance discovery rule as providea iﬁ Rule. 26,02, The primary difference
between the Federal rule and the Minnesota rule is the application of the insu'ra.nce
discovery clause to ball relevant insurance policies, including liability insurance,
in the Minnesota rule while; the Federal rule is limited to insurance obligating

the company to satisf{y all or part of the judgment or to indemnify or reimburse
for payments inade to satisfy a judgment. ;I'lie proposed Minnesota rule does

not contain a provision similar to Federal Rule 26.02 rcgarding applications for

insurance to be treated as an insurance agreement even though there is no specific

provision regarding this matter,

(3) Trial Prcparation: Materials. Subject to the provisions of subdivision

26.02(4) of this rule, a party may obtain discovery of documents and tangible

things otherwise discoverable under subdivision 26.02(1) of this rulc and prepared

in anticipation of litigation or for trial by or for another party or by or for that

other party's representative (including his attorney, consultant, surety, indemnitor,

insurcer, or agent) only upon a showing that the party secking discovery has sub-
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stantial need of the matcrials in the preparation of his case and that he is unable

' without undue hardship to obtain the substantial equivalent of the materials by

other means. In ordering discovery of such materials when the required showing

has been made, the court shall protect against disclosure of the mental impressions,

conclusions, opinions, or legal theories of an attorney or other representative of

-a party concerning the litigafion.

A party may obtain without the required showing a statement concerning the

action or its subject matter previously made by that party. Upon request, a person

not a party, may obtain without the required showing a statement concerning the

“action or its subject matter previously made by that person who is not a party. If

the request is refused, thc person may move for a court order. The provisions

of Rule 37.01(4) apply to the award of expenses'incurréd in relation to the motion,

TFor purposes of this paragraph, a statcmentl)revibusly made is (A) 2 written

statement signed or otherwise adopted or a:pprovéd by the person making it, or

(B) a stenographic, mechanical, electrical, or other recording, or a transcription

thereof, which is a substantially verbatim recital of an oral statement by the person

| making it and contemporaneously recorded.

Comment
A party may obté.in discovery of documents and tangible tilings within thé
scope of discovery under Rule 26,02 (1) which were prepared in anticipation of
litigation or for trial by or for another party or by or for that other party's
‘ represerﬁhtive (including his attorney, surety, indemnitor, insurer, or agent)
only upon a showing that the party seeking the discovery has a substantial nced
of the materials in the preparation of his case and he is unable without undue
hardship to obtain the substantial equivalent of the materials by other means,

This work product limitation on the scope of discovery is also subject to Rule

-G-
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26.02 (4). In ordering discovery of such work product materials when the re-
quired showing has been made, the court must still protect against disclosure
* of the mental impressions, conclusiohs, opinions, or legal theories of the atto rncy

|
or other reprcsentative of a party.

A party may obtain without the required showing of need and hardship any
statement concerning the action or its subject matter previously made by that
party. Upon request, a person not a party may obtain wj.thout the required show-
ing a statement concerning the action or its subject matter previously made by
that person. If the request for the statement is refused, the party or person
seeking discovery may move for a court ord.er. The provisions of Rule 37,01
(4) apply to the award of expenses incurred in relation to the motion. For pur-
poses of this paragréph a statement previously made is (a) a written statement
signed or otherwise adopted or approved by the person making it, or (b) a
sténographic, mechanical, electrical, or other recort.iing, or é, transcription
thereof, which is a substantially verbatim récital of an oral statement by the
person.making it and contemporaneously recorded.

This rule is the "work product" rule. It resolves many of the questions
raised by the present rule and by the application of the work product doctrine in
Taylor v. Hickman, 329 U.S. 495 (1947). The rule is applicablg fo documents
or things preparéd in anticipation of litigation or prepared for trial., Prior to
these proposed amendments of the disco.very rules, the requirement in Rule 34
for a shmying of ""good cause'" for the‘production of documents imposed a sub-
slantial limitation on the discovery on work product material, A large body of
Jaw was developed in the Federal court regarding the relationship of Rule 26 (b)
(26.02) and Rule 3. The amended Rule 26.02 (3) resolves these questions.,
Rule 34 has been amended to climinate the required showing of good cause. For

documents and other tangible things, prepared in anticipation of litigation or for




trial, a showing of "substantial need" is rcquircd plus an inability to obtain sub-
stantially eq;.tivalent materials by other means without ""undue hardship". Rule
26.02 (3) imposes a less burdensome "good causec' type xlequirement' upon the
discovery of these documents and tangible thing‘s. The rule is not exl.)ressed
in ""good cause' terms since that phfase had crea.ted a substantial body of case
law interpretation under the old Rule 34 that should not be applicable under the
amended rule. For that reason, Rule 26.02 (3) contains its own factual state-
ment of cause. This rule reflects exis‘ting case law profection for the work
efforts of counsel and persons related to the attorney or'the party 1n trial prepar:.-
tion. The rule also recognizeé the fairness of .r'equiring prbdﬁction in those
éituations where substantiallly equivalent materiais cannvo’t be obt.ained by other
meaﬂs without undue hardship. | |

The amended rule also p:;'eventé ; f1shmg exped1t1onby reéﬁi.riﬁ:g a showing
that the party has subst_ant:ial peedv .for. tzl;e.y rﬁééériélis mpreparatmn “ofzhis case.
The last sentence of the first paragraph in R;J.le 26.02 (3)'contaiﬁs absolute pro-
i:ection against disclosure of documents or tangiﬁle things containing the mental
impressions, ;onclusions, ppinions, or legal theories of the attorney or other
representative of the party concerning the litiggtiop. As proposed the rule is
consistent \vith Leininger v. Swadner, 279 Minn. 251, 156 N, W‘...Zd 254 (1968). .
If the document contains both factual and conclusive material, it would be appro-
priate under this rule for the court to compel disclosure of those things not
involviné .mcntzll impressions, conclusions, ctc. of the attorncey.

The sccond paragraph of the rule is merely a restatement of the existing

practice permitting a partly or a non-party to obtain a copy of his own statement.
If a party or a non-party dcsircs»to obtain his own statement, no showing of

spc(;ial circumstances as sct forth in the first paragraph is required. A request
should be made dircetly to the p'1 rty having custody of the statements, Recourse

to the court for a court order is provided only if the request is refused.



|

{4) Trial Preparation: Experts. Discovery of facts known and opinions

held by expcgrts, otherwise discoverable under the provisions of sﬁbdivision 26.02‘

{1) of this rule and acquired or developed in anticipation of litigation or for trial,

may be obtained only as follows:

(A)(i) A party may through interrogatories require any other party to

identify each person whom the other party expects to call as an expert witness

at trial, to state the subject matter on which the expert is expected to testify, and

to state the substance of the facts and opinions to which the expert is expected to

testify and a summanry of the grounds for each opinion. (ii) Upon motion, the

court may order further discovery by other means, subject to such restrictions

as to scope and such provisions, pursuant to subdivision 26.02(4)(C) of.this rule,

concerning fees and expenses as the court may deem appropriate.

(B) A party may discover facts known or opinions held by an expert who has

been retained or specially employed by another party in anticipation of litigation

or preparation for trial and who is not expected to be called as a witness at trial,

only as provided in Rule 35.02 or upon a showing of exceptional circumstances

under which it is impracticable for the party seeking discovery to obtain facts or

opinions on the same subject by other means.

(C) Unless manifest injustice would result, (i) the court shall require

that the party sceking discovery pay the expert a reasonable fee for time spent

in responding to discovery under subdivisions 26.02 (4)(A)(ii) and 26,02 (4)(B)

of this rule; and (ii) with respect to discovery obtained under subdivision 26.02

(4)(A)(ii) of this rule the court may require, and with respect to discovery obtained

under subdivision 26.02 (4)(B) of this rule the court shall require, the party

secking discovery to pay the other party a fuir portion of the fees and expenses

reasonably incurred by the latter party in obtaining facts and opinions from the

expert.



Comment

This rule relating to discovery of information from e'xperts is a new pro-
vision and contains substantially new concepts; The subdivisiori distinguishes
those experts whom a party expeccts to call as a trial witness from tﬂose expcrts
who have been retainec} or consultgd but who will not be called'by the party. An
expert who was consulted ﬁrior to the time the party could anticipate litigation
or before preparation for trial is not .;:.ubject to the provisions of this rule, but
rather is covered by the discovery rules relating to .xn;n- expert witnesses. In
view of the frequency with which expért tes.tiniony is now requh;ed for trial pur-
.poses, this rule must represent a substantial change in existing practice.

With regard to experts whom a party expects to call as a witness at trial,
discovery takes the form of disclosure by the lawyer pursuant to ipterfogatories.
The rule proceeds on the basis that a primar& difficulty in cross'e#amininé opposing
experts at trial is lack of general information regafding thé expert apd the nature
and content of his opipion. Trial preparation ié substanti:;Llly h#ﬁpered by an
inability to anticipatc fully the expected testimony of oép(::sing experts.- Thus

Rule 26.02 (4)(A)(i) requires a party to respond to interroéatorics requiring him
to identify eagh person whom the party expects to call as an expert at trial, to
state the subject matter on which the expert will testify, and to state the substance
of the facts and opiniéps of the expert.. If the interrogatory is ft;lly answered

the court normally should not order further diséovery of the expert's opinion.

If further discovery of the expert's findings and conclusions is to be had, it must
be by a court order and subject to the restrictions set forth in Rule 26.02 (4)(C).
See Rule 26.02 (4)(A)(ii). If the details required in the interrogatories relating
to the expert's opinion become oppressive or unnccessarily c#pensive or time

consuming to a party, a protective order can be obtained which could include a

requirement that the expert's opinion be obtained through the use of other dis-

covery devices.

-10-
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With rcgard to experts who have been retained or specially consulted, but
whose prese‘nce is not anticipated at trial, there is a generai prohibitioﬁ against
discovery of the opinions held by such an expert. Rule 26.02 (;1)(8) permits
\discovc?ry of opinic?ns and' facts known to such an expert only as provided in Rule
35,02 or upon a showing of exceptional circumsta:nces under which it is impracti-
cable to obtain the same facts or opinio;as by other means. Thus there is not a
total prohibition against discovery of opinions from experts who are not anticipated
to be called at trial, but the availability of suc;h opinions will be quite limited.
Obviously, the rule encourages partiés to consult many experfs in an effort to
fully prepare their case without incurring the risk that such an expert's opinion
may be used against the party at trial unless the party qndertakes to- éall that-

expert as his witness. Under this portion o»fl the f}tlé, expérts who are employed

by attorneys in anticipation of trial or in'preparation of trial cannot be considered
as agents of the lawyer and therefor‘e protected by tf1<; attorne;-client privilege.
Rule 26.02 (4)(C)(i) provides for the party seeking &iscovery to the expert a
reasonable fece for time spent in responding to discovery under Rule 26.02 (4)(A)
(ii) and Rule 26.02 (4)(B). Paragraph (i), of Rule 26.02 (4)(C), provides for pay-
ment of a part of thé fees and expenses incurred by the other party in obtaining
the expert's opinions and facts if the court orders further 'discoyéry under 26,02
(4)(A)(ii) and requires the sharing of these and expenses which have reasonably
been incurred if discovery is permitted under Rule 26,02 (4)(B). There is no
provision for paymen‘t of expert fees to those experts whose opinions are disclosed.
pursuant tc; interrogatories or those experts who arc considerced ordinary witnesses
because their relationship to the case occurred prior to the time that counsel

commenced preparation for trial,

-11-




26,03 Exm;ainatio n-and Cross-Examination

Examination-and crose-cxaminatien-of-withesses ma y-proceed as-permitted

at the-trial ander-tho provisions of-Rule 43,02,

26. 03 Protective Orders

Upon motion by a party or by the person from whom discovery is sought,

and for good causc shown, the court in which the action is pending or alternatively,

on matters rclating to a deposition, the court in the district where the deposition

is to be taken may make any order which justice requires to protect a party or

person from annoyance, embarrassment, oppression, or undue burden or expense,

including one or more of the following: (1) that the discovery not be had; (2)

that the discovery may be had only on specified terms and conditions, including

a designation of the time or place; (3) that the discovery may be had only by a

method of discovery other than that selected by the party seeking discovery;

(4) that certain matters not be inquired into, or that the scope of the discovery

be limited to certain matters; (5) that discovery be conciucted with no one present

except persons designated by the court; (6) that a deposition after being sealed

be opened only by order of the court; (7) that a trade secret or other confidential

research, development, or commercial information not be disclosed or be dis-

closed only in a designated way; (8) that the parties simultaneously file specified

documents or information enclosed in sealed envelopes to be opened as directed

by the court.

If the motion for a protective order is denied in whole or in part, the court

may, on such terms and conditions as are just, order that any party or person

provide or permit discovery., The provisions of Rule 37.01(4) apply to thec award

of expensces incurred in relation to the motion,

-12-~.
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Comment
Protective orders formally contained in Rule 30.02 have been transferred
to Rule 26.03, The protective orders now are specifically applicable to all forms

‘l
of discovery. Sanctions under Rule 37.01 (4) arc applicable for enforcement of

the discovery rules. The proposed amendcd rule provides that the court in which
the action is pending may respond to a motion by a party or by the deponent for a
protective order and in addition a protective order may be sought on matters
relating to depositions by a party or a deponeﬁt in the district in which the deposi-
tion is to be taken. Expanding the authoritylof the district in which the deposition
is to be taken to cover all depositions reflects a desire to permit‘quick and ready
access to a court for protective orders. The scope of the protective orders is
substantially the same as provided in the former Rule 30.02. As drafted, the
rule will now clearly permit protective orders related to. exéensio'n of ﬁme as
well as to a change of the place for.. discovery. Prote-c_:tive ordérs may be obtained
on the ground that the discovery sought would place an un;iue burden or‘ expense
upon the party or deponent. Trade secréts and other confi_;;lential research develop-
ment or commercial information can be protected under subdivision (7).

26 .- 04  Use-of Depositions.

At-the-trial-or up;ny the heaving-of-a -mot‘:io-lrf or-an-inte rloe-utq-.r—y— preceeding,
any-part-er<tll-of-a-deposition,- so-far ae—adn}idsé-ib le under-the rules-of evidonce,
vy bo-used-against-any party-who-was-present-er-represented-at the-taking -of-thae
deposition-or avho had- due-notice-thereof-in-acsordance-with-any-one of-the-follew-
n g-.-p-nwi Bions:

{1) - Any depositionmay e used-by any-party for-the-purpese-of eontradicting
or-impeaching the -tostimony- of deponent-as a-witness on material ma tters-onty,

(2)- - The-deposition-of-a-party-o r-of-any-one who at-the-time -of- taking- the

deposition-was-a amanaging agent-or cimploye of -the- party or-an-officer,- directon,

-13-



managing- agent or- employe-of the-state-or any-pelitical- subdi-v;i-sien-tirem[ OB

.. of a-public-or:private-corporation; -partnerehipr-or association-whieh-is-a-party-
may be-used-by an-adverse-party-for any-purpeser

! {3)- - ‘Fhe deposition-eof a-witness,- whethereo ?-not—a -partyy -may be-used-by any
pa rty: for-any purposec-if-the court-findes - (a)- that-the witnes é -ie-deads ox- (b)-that-
the witness-is-at a-greater distance than-100 miles- from-the place-of-trial-on
li;ea ring,- or-is o;xt—of— the state,- unless-it-appeans that the-absence of-the-witness
wafs-p.re cured-by the-party-offering -the- depe sitient or- (-e).- tl;a-t- the witness-is-unable
to- attené or-testify becaunse-of a-ge; -eickness, -inﬁ-rmi-t—y-, - é r-irRp ri-somneht F o~
{d)-that-the party-offering the —d»epom—tmn -ha-s—been -unable-to- -procu—re- the attendance
ef the-witness-by-subpoena;-or-(e)s -upen apph-eartaen-and -notm, -that» -such- exeep-

tional-circumstances exist a6- to tnake -14: desirable y S0 t-he -mter-est— of 3u6 tice-and

mth due- regard-to-the -1mpo1=ta-nce- e£ -pr-esemlng- -the —testxnon—yt-eﬁ -xm-tnes s-ox-al-ly-m—

ep en-eoupt, to allow-the-deposition-to-be -used-
{4)- - If only-part-of a-depesition-is-offered-in -evideﬁec;-by» a-pa rt-y,-‘an- adverse
party may-require him-to introduce aill oI -it-which is -relevant -to-the part-intre-
ducedy -and any-party may-introduce-any other-parte.
Substitution-of pavties does-not affect-the right to-use depositione-previously
takon;-andy -when-an action in-any court-of-the United-Statesor of —arny: stato has-
been-dismissed and another action invéelving-the saime-subjectanatter is-afterward-
breught boetween-the came-parties-or their vepresentatives-or -SUGGESSOrS in-interest,
all- depositions-lawfully taken-and duly-fited in-the- former-action may be-used-in-
the lattoras-id originally- taken thevefor.,

26,04  Scquence and Timing of Discovery

Unless the court upon motion, for the convenience of parties and witnesses

and in the interests of justice, orders otherwise, mecthods of discovery may be

uscd in any sequence and the fact that a party is conducting discovery, whether

by deposition or otherwise, shall not operate to delay any other party's discovery.

-14-
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Commeht
The prOI;OSed amended rule eliminates the fofxﬁe? prro’visio'n 1n Rule 30
e;tablishing a pric;ority for discovery to the party‘ firséy giﬁng noticé of discovery.
Under the amended rule the court ma'y. establish prioﬁty between parties by
order, otherwise discovery will take place as prbperly ﬁqted in thé notice of
discovery without regard as to who ga\.re notice first. | The pen&eﬁcy of one form
of discovery will not operate to delay or otherwise extend the use of other forms
of discovery or similar forms of disvcovery i.f‘theftiming 1s I;ét inherentl'y incon-

‘sistent.

. 26,05 Objections-to Admis s}b1-11~tay-.
Sub }eet- to the -prow.-s-mns -of- R-ule §-28.-02 a-nd- 32, OS-ob)ectwn -may-be 1made

at the-trial or-hearing to-receiving-in- evxd-ence any— depo ntmn-or- -pafrt-thereof for-

any-roason which-would-require-the exolu sion of the- evﬁense -1£ 4:he -W}tne-ss- wer-e-

then present-and testifying.

26,05 Supplementation of Responses

A party who has responded to a request for discovery with a response that

was complete when made is under no duty {o supplement his response to include

information thereafter acquired, except as follows:

(1) A party is under a duty seasonably to supplement his response with

respect to any question directly addressed to (A) the identity and location of

persons having knowledge of discoverable matters, and (B) the identity of each

person expected to be called as an expert witness at trial, the subject matter on

which he is cxéccted to testify, and the substance of his testimony.

(2) A party is under a duty scasonably to amend a prior response if he

obtains information upon the basis of which (A) he knows that the response was

incorrect when made, or (B) he knows that the response though correct when

made is no Jonger true and the circumstances are such that a failure to amend

the responsce is in substance a knowing concealment,
}!




(3) A duty to supplement responses may be imposed by order of the court,

agrcement of the partics, or at any time prior to trial through new requests for

supplementation of prior responses.

Comment

The obligation of a party to supplementi his responses to interrogatories
or depositions is not provided by the existing discovery rules. Gebhard v.
Niedzwiecki, 265 Minn. 471, 122 N, W.2d 110'(1963), am_i case law in other juris-
dictions, impose a continuing obligat'ion to respond upon a party under Rule 33.
_The proposed new Rule 26. 05 clarifies the practice and makes explicit the obli-
gation to provide new information in the spec‘ifigd situations. There is no duty
to supplement the responses except as provided in the rule. Of particular signi-
ficance is the requirement fhat a; party wﬁeh' he hé.s ‘neu’r infc;rmation and knows
that that information makes his previousl. vres“ponse. incorrect, even though it was
correct when made, must correct his error by providing tl;e new informé;tion.
The court may specifically impose an obligation to suppI;m.ént responses upon
the party with or without a motion or order and the agreéx';xent of the parties
made at fhe time of the deposition or interrogatories may impose ~suct.1 an obli-
gation to respond. Six;;e there is no limitation on the frequency of the use of
the disc'overy pl'écedures, new discovery procedﬁres obviously rhay also produce
supplemental material, .

RULE 29 TO BE AMENDED AS FOLLOWS:

RULE 29, STIPULATIONS REGARDING THE-TAKING
OF DEPOSITIONS DISCOVERY PROCEDURE

If the parties-so stipulate-in-writing, The parties may by stipulation

(1) provide¢ that depositions may be taken before any person, at any time or

place, upon any notice, and in any manner, and when so taken may be used like

-16~-




L LT P N L N I A

“other deposi‘tions, and (2) modify the procc;dures provided by these rules for

other methods of discovery.

Comment

The Advisory Committee believes it is désirable for the parties to exercise
as mﬁch control as possible without éourt intervention regardihg the .scheduling
and mechanics of the dcpositions. As such, stipulations between the parties
relative to discovery procedures should be encouraged. The State Bar Committee
recommended that Rule 29 in Minnesofa vary from the ;;oz;responding Federal rule
by increasing the effect of party stipulatiox;.s !:;y eiimi'na,tixig thé ’re.quirement for
court approval to change tirﬁe under Rules 33, 3.4 and 36. » The State Bar Com-
mittee, however, preserved the provision in the Federal rule permitting the court
by order to overturn a stipulation made by the parties..;;‘

The Advisory Committee agrees with the State Bar Committee that stipula-

tion betwcen parties is a desirable feature of the discovery procedure and should

-

be encourag'ed to implement the diséovcry rules;. The Advisory Committee,
however, found the State Bar Committee's recommendation tllmat the rule contain
a provision permitting a court to oyérturn the stip_ulatior; of fhe parties to be in-
consistent with encouraging the parties yoluntafily to stipulate time and other
conditions for the discovery procedures. As recommended by ';he Advisory Com-
mittec, the proposed Rule 29 does not contain the opening clause, ''unless the
court orders otherwise.'" Protective orders under Rule 26,03 should provide

the parties with as extensive court ordered protection as will be required.
RULE 30 TO BE AMENDED AS FOLLOWS:

RULE 30. DEPOSITIONS UPON ORAL EXAMINATION

3001 Notice of -Examination; Time and-Place
A-party desirving to-take-the deposition-of any-person-upon oral-exammination
shall-pive ccasonable-notice -in- writing-to. cvery-othar party-to- the action.- -Tho

notice- shall. stade-thoe time-and-place- for {aking the<deposition and- the name ot

-17-
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address-of-ea € h-person to-be examined,- if known,- and, - if- the name-is-not knoivn,-
a-generdl-description-sufficient-to-identify him or-the particular-class or-greup
| $o awhich-he -belongss - -Or-meotion of any pariy-upon whom-the notice is-served,- the
!

court may-for-cause-onlarge-or-shorten-the timen o .

" 30.01 When Depositions May Be Taken

After commencement of the action, any party rhay take the testimony of any

person, including a party, by deposition upon oral examination., Leave of court,

granted with or without notice, must be obtained only if the plaintiff seeks to take

a deposition prior to the expiration of 30 da.'ys after service of the summons and

.complaint upon any defendant or service made under Rule 4. 04, except that leave

is not required (1) if a defendant has served a notice of taking deposition'or other-

wise sought discovery, or (2) if special notice is given as provided in subdivision

30.02(2) of this rule. The attendance of witnesses may be éompelled by subpoena

as provided by Rule 45,

Comrr.xent
Rule 30 contains the provisions in the former léul'e 26.01 which under the
a'rriendments becomes Rule 30.01,and former Rule 26.03 which under the amendments
becomes Rule 30.03. Protective orders formerly contained in Rule 30.02 have
been transferred to Rule 26,03,
The proposed amcndeci Rule 30.01 liberalizes the procedure for serving
noticec of taking of dcl;osition. Changes made in the proposed Rule 30.01 from
the formcx; provision in Rule 26,01 are as follows:
1. The prohibition against a plaintiff taking a deposition is extended
to 30 days from 26 days,
2.  The 30 day prohibition perjod is measured from the service of the

summons and complaint rather than from the technical commence-

ment of the action,
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3. The rule no lbnger provides that discovery may be used for discovery
or i’or evidence or for both purpoée# although fhis multiple and alterna-
tive use is still ap.plicable.

4. Leave of court is not required for ﬁlaintiff to take a deposition if
defendant has se'rved notice of taking of deposition or has otl;erwisc '
sought discovery. |

5. Reference to tak.ing the deposition of a person confined in'p-ri"si.é".xi o
has been eliminated from this rule. |

6. Leave of court is not required if a special situation exists as provided
in Rule 30.02(2); | '

In particular, it must be noted that the criﬁcal time.under the amended

Rule 30.01 is the time of the taking of the dis.coverjr deposition, not the time of

gi’ving the notice. The notice of taking a depositic;n .can ﬁe s;rved immediately

by the plaintiff if the deposition is not to be tal}cenb uﬁtﬁ mo‘rve. th.anv 36uc'lays after

service of the summons and complaint, Service of notice no longer gives that

party priority for the taking of depositions under Rule 26.04.

30,02 Orders-for the-Rrotection-of Parties and Witnesses

After notice is-served for-taking-a de-pdsitioa;by-orarl- examination, upon-
motion-seasonably-made by-any-party-er-by the -per-éon to-be examined and- upeR '
netice-and-for-good-cause showwn,- the-court-in wﬁich— the action is ;pendi-ng- Ry
make an-order-that-the-depesitio n-.sha-l.l-not-lb e —taAcé-rx, -or-that-it-may-be-taken-only
at-some —d&si—g-nz‘tt ed-time or-plarce other-than-that-stated-in the-noticey -or that it
may be-talken only-on awritten interrogatoriesy -or that certain matters may not-be
ingquired-into, -or-that-the-scope-of-the «}-i:ana' ination-shall-be limited to certain
mattersy -or that the-examdnation-shall-be-held-with no-one -present-except the
partice-to the-action-and their officers-or-counsel,-or-that I—the- deposition-be sealed

and-thercafter opencd-only by-order-of-the courty 01 that secrel-processes,- develop-
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ments, -or-research need-not be- disolosed, -o¥ %at-ﬂﬂar;ies- 6 h# H- simultaneously-
file -spoecified documents or-information- é_nelosied -.in-:saied-: envelopes {o -be opeoned-
| as-directed-by the-courti or the-counrt- marys'«ma ke ;arny aille r-drd-e»p avhich-justice
requires {e-protect-the-party o-r- witness front annoyame, - expensey -embarrasement
s

o¥ -oppressiom--The -po-wé r-of-the court-under this ruleshall be exercised-with-

liberality-toward-the-aecomplishment-of its purpose-toprotect parties and-witnessas,

30.02 Noticc of Examination: Gencral Requiremesis; Speciai Notice;

Non-Stenographic Recording; Production of Pocuments and -

[

Things; Deposition of Organization

(1) A party desiring to take the deposzuon of aq person upon oral examin-

ation shall give reasonable notice in wr1t1ng to every nﬁer pa.rty to the action.,

The notice shall state the time and place for tak1ng thedepozntmn and the name

"‘N\V‘i’,"” o

and address of each person to be exammed, 1f known, and, 1f;vthe name is not

known, a general description sufficient to identify him er ‘the particular class or
: 7

group to which he belongs. If a subpoena duces tecumis to be served on the person

to be examined, the designation of the materials to beproduced as set forth in the

subpoena shall be attached to or included in the notice.

Comment

The provisions in existing Rule 30.02 prqviding Fotective.;)rders have been
transferred to Rule 26.03. Th_e'provisio.ns in Rule 30.¢1 relating to notice of the
taking of depositions have been transferred to propéselamended Rule 30.02(1).
A subpoena duces tecum can be used in conjunction witkthe taking of the deposi-
tion notice under Rule 30.02(1). If a party desires to shtain production of documents
from anothcr party, Rule 34 should be used rather thamthe subpoena duces tecum.
Rule 30.02(5) requires a party to use the liberalized Rale 34 for the production of

documants.,




(2) Leave of court is not required for the taking of abdeposition by plaintiff

if the notice (a) states that the persoﬁ to be examined will be unavailable for examin-

ation within the state unless his deposition is taken before expiration of the 30-day

period, and (b) sets forth facts to support the statement. The plaintiff's attorney

shall sign the notice, and his signature constitutes a certification by him that to

the best of his knowledge, information, and belief the statement and supporting

facts are true. The sanctions provided by Rule 11 are applicable to the certifica-

tion.

If a party shows that after he was served with notice under this subdivision

(2) he was unable through the exercise of diligence to obtain counsel to represent

him at the taking of the deposition of himself’or'oyt'}'xef‘person, the deposition may

not be used against such party.

Comment

This rule.is not applicable if a pafty has obtained an ex part‘e court order
for an early deposition under que 30.01. The unnumbered sjecond paragraph of
this rule is not applicable to an early deposition obtained pursuant to court order
under Rule 30.01. The amended Federal Rule 30(b)(2) followed a procedure in
maritime law in which an early deposition was z;.uthorized when there was difficulty
or impossibility in taking a deposition because the witness was about to part from
the court's jurisdiction. The purpose for the amendment is to expedite'thc taking
of dcpositions in those circumstances where leave of court may be difficult or
too time consum'ing. It also reflects the general policy of the rules to encourage
deposition practice without unnccessary court intervention. In applying the Foederal
provision to state practice the Advisory Committee and the State Bar Committce
agrccd that the Federal Court's 100 mile limitation and reference to court districts
were not applicable to state practice. Subpoenas in Minnesota district courts are

state-wide.,
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| "Unavailability" should mean to all form;s‘ o’f. gnavailability ifpr the taking of
the deposition including abéence from the state‘o'rw :ﬁt“wi‘tne'ss being. beyond the
jurisdiction of the subpoena powér. of the state. The fact that a deposition mé.y be
taken in a foreign jurisdiction at é.n increase;i expens? §r a later time is not deemed
to be a sufficient alternative option to the taking of tﬁe deposition withix; the state
within the 30 day prohibited period.. The_.second paragraph protects a party if
‘through the exercise of due d111gence he is una.ble to obtam an attorney to repre-
sent him at the tal\ma of the deposition. 'Ihe Adwsory Conmnttee clariﬁed the
language proposed by the State Bar Comrmttee to make clear tha.t thé unavalla.bzhty
for examination relates to unavailability to be gxé.rrx_ined w:tth:_n the state. In like

measure, the second i)aragraph was clarified,to‘ proi}ide_ that the rule applies'to

the deposition of both party and Vnon-pairty; deponents.
to the first paragraph of Rulc 30. 02 (2) ’tc;iremove any possﬂﬂe amb1gu1ty that the
"unavailability" ﬁmeans absence from the state.’ Clanfy:mg language was also
added to the recommendation of the State Bar Committee .in the second paragraph
to clarify that the deposition relates to depo sitions of the party and non-party

deponents.

(3) For cause shown the court upon ex parte motion may change the time

at which a deposition will be taken.

Cornment‘

Rule 30.02 (3) continues the present practice which permits a party upon
motion to shorten or enlarge the\ time for taking a deposition. The Advisory
Commiittce believed the rule to be ambiguous insofar as the nature of the motion
required was concern. The rule clearly anticipates an ex parte motion rather

than a motion following notice and hecaring.

.



(4) Upon motion, the court, in addition to the stenographic recording, may

vby order designate some other method of recording or perpet'uatin_g_the testimony

whiclx other method of recording shall be used at trial in lieuA of the stenographic

r'ecording. The order shall specify the manner of recording, preserving and filing

theA deposition and may include other provisiens to assure that the recorded testi-

mony will be accurate and trustworthy. In the event a discrepancy is alleged to

exist bctwecn the transcription of the stenographic recording of the deposition and

B

the other mecthod of recordmg or pcrpetuatmg the teshmony, such conflict shall

be resolved by the trier of fact.

.-

. Comment

This rule reflects a change taking place in the technology that can be used
in depositions such as video tape and other electnc recordmg mechamsms. The
amended rule will now permzt the recording of te:sti‘rnony by mechanical means,
electronic means, or photographic meane if it is trustwor.tlty end accurate. A
court order is required-primarily to permit the judge to deteri/'nin.e the trustworthi-
ness and accuracy of the proposed recording device.

The proposed amended Rule 29, by elimina.tirlg the provlsion permitting the
court to overturn the stipulation of the parties, has created another option avail-
able to the parties relative to the taking of depositions by other tlzan stenographic
means. Under Rule 29 the parties by stipulation may avoid the court order re-
quired under Rule 30.02 (4).

The 'Advisory Committece was concerned that provi.sions in Rule 30.02 (4)
eliminating the stenographic tran_script could crcatc unexpected and unaxlticipated
problems rclative to trial preparation and the use of the deposition at trial, In
particular, the Committece was concerned regarding the application of the last
sentence in which provision is made for a party to have his own stenog raphic
transcription made at his own expense. The Advisory Committee believes that

trial practice will be aided by requiring every deposition to be stenographically
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recordcd evex:x though some other mecthod of recording or perpetuating the testi-
mony is also used. As proposcd by the Advisory Committee, the court order
permitting an alternative recording device shall sp'ecify that the other m'ethod of
Qe‘cording or perpetuating the testimony shall be used At trial in lieu of the stex’mo-
- graphic recording. In the event a discreéancy exists between the transcription

of the stenographic recording and the other mecl;ahical or electronic method of

perpetuating the testimony, that conflict will be resolved by the trier of fact at

the time of trial.

(5) The notice to a party deponent may be accompanied by a request to

produce and permit inspection and copying of designated books, papers, documents,

or tangible things which constitute or contain matters within the scope of the examin-

ation permitted by Rule 26.02.

The party to whom the notice is directed may, within 10 days after

service thereof, or on or before the time specified in the notice for compliance

if such time is less than 10 days after service, serve upon the attorney designated

in the notice written objection to the production, inspection or copying of any or

all of the designated materials. If objection is made, the party serving the notice

shall not be entitled to the production, or the right to inspect and copy the materials

except pursuant to an order of the court in which the action is pending or in which

the deposition is to be taken. The party serving the notice may, if objection has

been made, move upon notice to the deponent for an order at any time before or

during the taking of the deposition.

-

Comment
As proposcd by the State Bar Committee and as provided in the correspond-
ing Federal rule, a subpocena duces tecum is not available to a party deponcent

when the person noting the taking of the deposition desires production of documents
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to be used at the time of the party's depositioh. vA party must use ’the procedure
of Rule 34 to securc documents of another party. In ’corkxsn_’id:erih‘gr 'the.application
of the proposed amended Rule 34 and the amendeéd up;gzl‘ek 45, it became clear that
literally applied the rule would ereate a 30 day delajr p_eriod for production of
doé'unxents which docs not cxist under. Rulc 45, :As recommcndcd by the Statc Bar
Committec and as contained in the corresponding f‘ederal rules, !:he deposition

of a non-party deponent may include the use of a subpoena duces tecum under

Rule 45 and production of documents is not delayed beyond the time of the taking

of the deposition., On the other hand, if documents are to be produced in conjunc-
tion with the taking of the deposition of a party deponent Rule 34 provxdes a 30
day lag period before productzon is reqmred. Such an applzcahon and difference
in procedure is no;: desirable. As proposed by the Adv:sory Commlttee,the same
time prowsmns as are copta1;1ed in Rule 45 w111 become applicable to the party s
vdepo sitions under the amended Rule 30.02 (5), rather than the procedure of Federal
Rule 34.

In applying the provis:ions of Rule 45 to the product.ion of documents in con-
junction with the deposition of the parties, the Advisory‘Committee believed it
was desirable to make the procedure for production ‘of documents 7oy party and
non-party deponents as similar as possible. The second paragraph of the pro-
posed Rule 30.02 (5) contains the same provisions as provided in the amended
. Rule 45.04 (2). If written objection to the production, inspection, or copying of
any of the designated materials is made within the time speciﬁed, then the parties
serving the notice is not entitled to production, T};e party serving the notice and
still desiring production after objection by a party must initiate a court action by
a motion and notice for a court order requiring production, inspection,or copying.
A court in which an action is pending or in which the deposition is to be taken may

issuc such an order pursuant to the party's motion,
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(6) A party may in his notice and in a subpoena name as the deponent a

public or private corporation or a partnership or association or governmental

agency and describe with reasonable particularity the matters on which examina-

tion is requested. In that event, the orgagization so named shall designate one or

movre officers, directors, or managing agents, or other persons who consent to

testify on its behalf, and may set forth, for each person designated, the matters

on which he will testify. A subpoena shall advise a non-party organization of its

duty to make such a designation. The persons so des-ignated shall testify as to

matters known or reasonably available to the 61;ganization. This subdivision (6)

does not preclude taking a deposition by any other procedure authorized in these

‘Tules.

Comment
As proposecd by the Advisory Committee, this rule should be considcred
as a ncw discovery procedure. The rule perxﬁits a public or pfivate corporatioxi,

partnership, association or governmental agency to designate one or more of its

officers, directors, managing agents'c;r othér pers‘onis- to téstify oﬁ its behalf.
This procedure eliminates problems formeﬂy associated with taking the deposi-
tion of legal entities when the party desiring to také the deposition did -not know
either the name or status of proper entity ofﬁéers or managing “agents;. This rule
also ié intended to eliminate the situa_tiqh where depositions of nﬁmerous officers,
agents or representatives would be noticed by a party and each of the deponents
would indicate that he did not have the particularized knéwledge of the matter
under examination, but thét some other represcntative had the desired informa-
tion. Under the rule &s proposed, the party in his notice can name the entity as
the deponent and describe with rcasonablc.particu]arit;thc mafters on which he

desires examination. Such a notice then imposes a responsibility upon the organi-

zation to designate one or more persons to testify on its behalf, The organization
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may by its response limit the areas 1# which each person desxgnatéd will testify.
Persons so designated must testify as to all matt;rs lmown or reasonably available
to the organization. : L N

'i'he last séntence of the propdsed rule removes’ #ny nncert#inty regarding
the availability of depositions speciﬁcaily naminé desigmted coz.'porate officers
or cthers when the party believes that the depo siﬁoﬁ of such desiénated corporate
officer, managing agent, etc. must 1.>e taken. A further clear effect of the proposed
amended rule is to permit a corporation to prc;tect 1ts’e“1f‘bry des1gnatmg those who

can make evidentiary admissions on behalf of the corporatmn through the deposition

procedure.

30.03 Examination and Cross- Exammatmn. Record of |

Examination; Oath; ObJectmns ». AL .
The-officer -before-whom-the-depe smen-m—to- -be-taken shall -put-the—watness
~ on-oath-and-shally -pgr-sona-l—ly,- -G F by- some-l-one-acta-ng-und'er -his- ci}r-eetagn—and- in
his p«re-ee-noe, -record —% tostimony of -t;he-.witness'.- - The-testimony shall be-takon
stenographically and-transcribed- unll-e-ssf.-t.h‘e -par-t"'ie s-agree othervdise.

Examination of the witness may procéed as permitted at the trial, The

officer beforc whom the deposition is to be taken shall put the witness on oath

and shall personally, or by someone acting under his direction and in his presence,

stenographically record the testimony of the witness. In addition, such testimony

may be recorded or perpetuated by any other means ordered in accordance with

Subdivision 30.02 (4) of this rule. If requested by onc of the parties, the testimony

-

shall be stenographically transcribed,

All objections madec at the time of the examination.to the qualifications of the
officer taking the deposition, or to the manner of takiné it, or to the evidence
presented, or to the conduct of any party, and any other objection to the proceed-

ings shall be noted by the officer upon the deposition, Evidence objected to shall
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be taken subject to the objection, In lieu of barticipatihg in the oral examination,

parties- served-with-netice-of taking a-depesition-may-transmit written interrogatories

| to-the-of-ﬁ-@ep, a party may serve written questions in a sealed envelope on the

party taking the deposition and he shall transmit them to the'officer, who shall

propound them to the witness and record the answers verbatim.

Comment
- Technically there can be no cross examination of witnesses until the deposi-
tipn is used at the time of tﬁal. See Rule 32.03, Until trial time it is not possible
to determine whose witness the depohent ;vill be. Therefore, reference in Rule
30.03 to cross examination is not approprié.te. The Advisory Committee deter-
mined to eliminate reference to cross exami;nation and to provide that examination
will proceed as permitted at thg tfiai. Tims implicitly the ;:l;osi's examination

form is preserved for those parties who do not anticipate cailing the deﬁonent as

a witness or introducing the deposition on »the party's behalf, Reference to the
first sentence to Rule 43,02 is cqually inappropriate since the form of examination
hinges upon the hostility or adversity of the deponents as a witness., Often this
status cannot be determined at the deposition stagé either. By correction of the
language the Advisory Cpmmittee did not change the use and in'tent of the rule,
Changes were made in the second sentence to cqni'orm to chapges recommended
by the Advisory Committce in Rule 30.02 (4) relative to stenographic recordings
of the tesfimony of each of the deponents whether or not the testimony is taken by
other mechanical means. The last scntehcc of the proposed rule climinates the
requirement of party agreement in order for testimony to be transcribed and now
provides for transcription at the request of any party.

If a party desircs to serve written questions rather than participate in the

oral deposition itsclf, that party may scrve written questions on the party taking
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the cicposition. The party then transmits the questions to t'he officer who shall
propound t};em to the witness and record the ans.wersv'verbatim. Prior practice
required the party to transmit the questions directly to t.he officer‘beflore whom
the deposition would be taken. The proposed a.me_nded procedure should facilitate

the process since often the officer is not known at the time the questions should be

served.

sentence of the rule. The second sentence is modified to provide that the testimony
‘shall be taken stenographically in accordance with the proposed amendment to
Rule 30,02 (4). In the second paragraph a minor amendment modifying the word

"parties' to '"a parfy" has been made for purposes of clarification.

30.04 Motion to Terminate or Limit Examination o R - |

At any time during the taking of the depdsition, on motion of arny a party or

of the witness deRonept and upon a showing that the examination is béing conducted

in bad faith or in such manner as unreasonabiy to annoy, émba;-rass, or oppress

the witness deponent or party, the court ix"x which f:he ac'tior; is pending or the‘.

court in the district where the deposi.tlion 1s beifxg taken may order the officer

conducting the examina.tion to cease forthwith from faking the deposition, or may

limit the scope_and max;ner of the taking of the depdéition as providéd 1n Rule

30,02 _gé_g_l}_ If the order made terminates the examination, it §ha11 be resumed
ther‘ea.fter only upon the order of the cdurtvin which the action isv pending. Upon

demand of the objecting party or w«itnes-s-.. deponent, the taking of the deposition x
shall be suspencicd for the time necessary to make a motion for an order. In
granting-er-refusing-such order,-the court-may-impose-upon-cither -party-or-upon
the witress -the-requirement-to-pay-such costs-or expenses-as -the-court may-deenr |

reasonable. The provisions of Rule 37.01 (4) apply to the award of expenses in-

currcd in relation to the motion.,
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Comment
The proposed amendment to Rule 30.04 makes minor modifications in the
‘existing Rule 30.04. A primary difference is found. in the last sentence of the
;{:roposed rule where the court in granting or refusing the motion may impose

expenses and costs upon the attofney as well as upon the party or witness.

30.05 Submission to Witness; Changes; Signing

When the testimony is fully stenographically transcribed, the deposition

shall be submitted to the witness for examination and shall.be read to or by him,
unless such examinationl and reading are waived by the witness and by the parties.
‘An.y changes in form or substa.nce whicil th‘e.‘witness desires to make shall be
entered upon the deposition by the officer with a statement of the reasons given

by th‘e witness for making them. The deposition shall then be signed by the witness,
unless the parties by stipulation waive .the signing or the witness is ill or cannot

-be found or refuses to sign. If the deposition is not signed by the witness within

30 days of its submission to him, the officer shall sign it and state on the record

the fact of the waiver or of the illness or absence of the witness, or the fact of the
refusal to sign, togcther with the reason, if any, given therefor; and the deposition

may then be used as fully as though signed, unless on a motion to suppress under

Rule 32,04 (4) the court holds that the reasons given for the refusal to sign require

rejection of the deposition in whole or in part.

Comment
A primary change in the proposed rule is the provision permitting the officer
to sign the deposition if the witncss‘docs not do so in 30 days of the time it is sub-
mitted to him, If the deposition is signed by the officer it may be used as though
it was signcd by the party unless a motion to suppress has been made under Rule

32.04 (4).
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30.06 Certification and Filing by Officer; Cop.ies: Notice of Filing

| (1) The officer shall cert%fy on the depc;sition that the witness was duly -
?\vorn by him and that the deposition is a true record of the testimony given by
the witness. He shall then place th‘e deposition in an envelope endorsed with the

title of the action and marked "Deposition of (here insert the name of witness)"

and shall promptly deliver or mail it to the clerk of the court in which the action

is .pending,- -0~ if the-deposition was taken-under Rule-26,07; -to-an-axbitrator.

Documents and things produced for inspection during the examination of the

witness, shall, upon the request of 2 party, be marked for identification and

annexed to and returned with the deposition, and may be inspected and copied by

any party, except that (a) the person producing the materials may substitute

copies to be marked for identification, if he affords to all l parties fair opportunity

to verify the copies by comparison with the originals, and (b) if the person pro-

.ducing the materials rcquests their return, the officer shall mark them, give each

party an opportunity to inspect and copy them, and return them to the person pro-

ducing them, and the materials may then be used in the same manner as if annexed

to and returned with the deposition. Any party may move for an order that the

original be annexed to and returned with the deposition to the court, pending final

disposition of the case.

Comment
The Advisory Committee recommended mod‘ification in the first paragraph
by striking the last clause '"or,if the deposition was taken under Rule 26,07 (32.04) to
an arbitrator'". The Advlsory'Conmmittcc determined that the use of depositions

in the arbitration procecding as provided in Rule 32.04, as recommecnded by the

State Bar Committce, was a reference to a procedure no longer applicable under

existing state lawv., M.S.A. 8 572.30, subd. 3, providcs that the Rules of Civil
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Procedure shall not apply to arbitration insofar as they ma.ty be inconsistent with
the statute. Under the existing statute the Committee believed that a spetj,ial rule
rciativc to arbitrations is no longer desirable.
The second paragraph provides a more ﬁcxiblc procedure for the handling
of exhibits produced for inspection du.x;ing the e:%amination of a witness. Upon
the request of a party such documents may‘be marked for identification and
annexed to and returned with the deposition. It may be ihsi)ected and copied .

thereafter by any party. A party producing the original may substitute copies to

be marked for identification if he affords all parties a full opportunity to verify

the accuracy of the copies by comparison with the original. Originals may be
returned to party producing them under the provision of Rule 30.06 (1)(B). If
the originals are to be annexed and retained with the depdéitioh, a court order

is appropriate for such purpose. o » | v R

B

(2)  Upon payment of reasonable cilargés the-refor, t'hé officer shall ful;n‘ivsh

a copy of the deposition to any party or to the witness deponent,
Comment
The rule as prOpOSed is identical to the ex1stmg Rule 30.06 (2) exccpt the

word "witness" has been changed to "deponent"

(3) The party taking the deposition shall give prompt notice of its filing to

all other parties.

/
Comment

The rule as proposed is identical to the existing Rule 30.06 (3).
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RULE 30.07 Failure to Attend or to Serve Subpoena; Expenses
(1) If the party giving the notice of the takihg of a deposition fails to attend
and proceed therewith and another party attends in person or by attorney pursuant

\ ; .
to the notice, the court may order the party giving the notice to pay to such other

s
.

party the amount of the reasonable expenses incufred bf him and his attorney in
so attending, including reésonable attorney's fees:

(2) If the party giving the notice of the taking of a deposition of a witness
fails to serve a subpoena upon him, and the witness because of such failure does
an attend, and if another pa.rty attends in person or by attbrney because he

expects the deposition of that witness to be taken, the court may order the party

giving the notice to pay to suchv other party the amount of the reasonable expeﬁses
incurred by him and his attorney in so attendiﬁg, including reasonable attorney's
fees., | \

Comment

The rule as proposed is identical to the existing Rule '30. 07.

RULE 31 TO BE AMENDED AS FOLLOWS:

31.01 Serving Interrogateries Questions; Notice

After commencement of the action, any party rhay take the testimony of any

person, including a party, by deposition upon written questions., The attendance

of witnesses may be compelled by the use of subpoena as provided in Rule 45,

A party desiring to take the deposition ef any-person upon written interrogatories
questions shall serve them upon every other party with a notice stating (1) the name

and address of the person who is to answer them, if known, and if the namec is not

-

known, a general description sufficient to identify him or the particular class or

group to which he belongs, and (2) the name or descriptive title and address of the

officer before whom the deposition is to be taken.” A deposition upon written ques-

tions may be taken of a public or private corporation or a partnership or association
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or governmental agency in accordance with the provisions of Rule 30.02 (6).

Within J.O';clayts thevreafter, 30 days after the notice and written questions are

l

served, a party se-served may serve cross interrogateries questions upon the
""]"'"""""
party proposing-to-take the-deposition all other partiecs. Within 5-days thereafter,

- the 1atter- 10 days after being served with cross questions, a party may serve

redirect interrogateries questions upon a-party-who-khas-served cross-intervogato ries

all other parties. Within 3 10 days after being served with redirect interrogateries

questions, a par{y may serve recross interrogatevies questions upon the pariy

prepesing to-take-the deposition- all other parties. The court may for cause shown

enlarge or shorten the time.

Comment

Rule 31 has been modified to conform to the more liberal déposition policy.
Rule 31,01 conforms to the changes in Rule 30.01. Rulel3l.01 provides for a 30
day period after notice of deposition and service of written. questions for the party
so served to prepare and serve cross questions on all other iaarties. Thus no
prohibited period following the service of the summons and complaint is required
in order tc; permit defendant sufficiént time to secure the services of an attorney
and to participate in the deposition. To avoid corﬁusion between Rule 33 interroga-
tories and depositions by wriiten questions under Rule .31, Rule 31 questions are
now entitled '""questions' rather than interrogatories.! Time for the service of

cross questions/redirect questions and recross questions has been extended.

31.02 Officers to Take Responses and Prepare Record
A copy of the notice and copies of all intervogateries questions served shall

be delivered by the party taking the deposition to the officer designated in the
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notice, who shall proceed promptly, in the manner provided by Rules 30,03,
30.05, and 30.06, to take the testimony of the witness in response to the intor-
| regatories gquestions and to prepare, certify, and file or mail the deposition,

aftaching thereto the copy of the notice and the interrogateries questions received

by him

Comment’

The proposed amended rule is substantially identical to the former Rule
31.02. Interrogatories have been entitled "quéstions" to conform with the

changes made in Rule 31.01.

RULE 31.03 Notice of Filing
When the depo sition' is filed, the party taking it shall pro}nptly give notice
thereof to all other partigs. | |
Comment

The rule as proposed is identical to the former Rule 31.03.

RULE-31.04 Orders for-the Protection-of Rarties-and Witnesses-
After the-service-of interrogatories-and prier-to-the taking of-the-testimony

of the-witnceses, - the court-in-which-the-actionis pendingy -on metion-premptly

made by-a-parly-or-witne6scs,-upen-notice -and good-cause-showny -may- malke any-

erder-spocified in-Rule 30-which-is-appropriate-and-just-or an-order-that-the-deposi- ‘

ion- shall-not bo-taken belove-the-effice
be-talkoen-except upon-oral examinatione -
Comment

Protective orders have been moved to Rule 26.03 in the renumbering and

rearrangement of the rules. Former Rule 31.04 has been climinated as surplusage.



RULE 32 TO BE AMENDED AS FOLLOWS:

RULE 32, EFFEGT-OF-ERRORS AND-IRRLGULARITIES-IN
DEROSITIONS
USE OF DEPOSITIONS IN COURT PROCEEDINGS

32,01  Aeto Notice
All errors-and-irregularities-in-the notice for-taking -a deposition-are-waived
unless written objection-is promptly- served-upon the-party-giving-the notice.

32.01 Use of Depositions

At the trial or upon the hearing of 2 motion or an interlocutory proceeding,

any part or all of a deposition, so far as admissible under the rules of evidence

applicd as though the witness were then present and testifying and subject to the

provisions of Rule. 32.02, may be used against any party who was present or repre-

sented at the taking of the deposition or who had reasonable notice thereof in

accordance with any one of the following‘provisi‘oné:

(1) Any deposition may be used by any party for the purpose of contradicting

or impcaching the testimony of deponent as a witness.

(2) The deposition of a party or of any one who at the time of taking the

. deposition was an officer, director or managing agent or a person designated under

Rule 30.02(6) or 31. 01 to testify on behalf of a public or private cbrporation, partner-

 ship or association or governmental agency which is a party may be used by an

adverse party for any purposc.

(3) The deposition of a Witness, whether or not a party, may be used by any

party for any pufposc if the court finds:. (2) that the witness is dead; or (b) that

the witness is at a greater distance than 100 miles from the place of trial or hear-

ing, or is out of the state, unless it appears that the absence of the witness was

procurcd by the party offering the deposition; ox (c) that the witness is unable to

attend or testify because of age, sickness, infirmity, or imprisonment; or (d)

that the party offering the deposition has been unable to procure the attendance
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of the witness by subpoena; or (e) upon application and notice, that such excep-

tional circumstances exist as to make it desirable, in the interest of justice and

-

with due regard to the importance of presenting the testimony of witness orally

in open court, to allow the deposition to be used.

(4) If only part of a deposition is offered in evidence by a party, an adverse

party may require him to introduce any other part which ought in fairness to be

considered with the part introduced and any party may introduce any other parts.

Substitution of parties pursuant to Rule 25 does not affect the right to use

depositions previously taken; and, when an action in any court of the United States

or of any state has been dismissed and another action involving the same subject

matter is afterward brought betwcen the same parties or their representatives or

successors in interest, all depositions lawfully takén and duly filed in the former

action may be used in the latter as if originally taken therefor.

Comment

Rule 32 has beenv substantially changed in the rearrangement of the discovery
rules. Rules 32.01, 32,02 and 32.03 represent the tranéfer of former Rules
26.04, 26.05 and 26.06. The provisions of the rule are generally the same although
modifications have been made to conform with other amendments made in the dis-
covery rules.

The State Bar Committee recommended the transfer of former Rule 26.06
and its renumbering as Rule 32.04. The Advisory Committee determined that
M.S. A, ﬂl572. 14 eliminates the need for a special rules rclative to depositions
in arbitrations and therefore has recommended that "c};e formgr Rule 26,07 not be
recadopled ﬁs Rule 32.04.

The first paragraph of Rule 32.01 has been modified to clearly provide that

a deposition may be used at the hearing on a motion or at a trial insofar as it is
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admissible under the rules of evidence applied ;s ‘hough the Witnes# was then
" present and testifying. The first paragraph was Iurthei amended by the Advisory
Committee to provide thaf use of the deposition against a party who was present
or represcnted at the taking is also subject to the provisions of Rule 32.02.
Amended Rule 32.01“_(1) has been modified by sfriking the final four words

from the former rule. Impeachment or contradicting on material matters will

occur as a matter of course and the limitation in the rule is confusing.

Rule 32.01 (2) has been modified By the .A;d\}iéory Cbn;mitteé to eliminate
the word ""employee' from the-rule as recpm;_nended by the Stafe Bar Committee.
In so doing, the Advisory Committee makes the rule conform to the corresponding
Federal rule in this situation. Even though thé provisions of Rﬁle 32.01 (2) per-
mit the use of the deposition of a party or a designated representative of the organi-
zation which i; a ?a rty by an adverse barty, the‘Committe:e stresses the importance
for trial purposes of calling witnesses to give his testimony on fhe \ﬁtness stand
rather than using the deposition as permitted under Rule 32.01 (2). It is generally
desirable for trial purposes to have witnesses testify directly in the presence of
the jury and thus enable the jury to determine credibility of the witness by personal
o‘.bservation. See Clark v. Wolkoff, 250 Minn. 504,4 85 N. W.2d 401 (1957).

No change has been made in the proposed amendment to Rul_e..32.01 (3) f-forh-
the former Rule 26.04 (3).

Rule 32.01 (4) is modified by eliminating reference to parts of a deposition
relevant to parts which the adverse party introduced and substituting a provision
indicating that a part may be compelled which in fairness ought to be considered

with the part introduced.
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language "and subject to the provisions of Rule 32,02," T};'e word "employee"
has been elim‘.inated from the change recommended ‘py the State Bar Committee
in Rule 32.01 (2). This elimination conforms with the corresponding language in
the Federal rule.
32,02 As-to Disqualification-of Officer |

Objeetion-to taking a-deposition-because of -disqualification-of the-officer
before svhonrit-is to -be taken-is-waived-unloss-made before-the-taking-of the

deposition-begins-or-as soon-thereafter-as the-disqualification-becomes known or
eould be-discovered with-reasonable-diligence.

32,02  Objections to Admissibility

Subject to the provisions of Rules 28.02 and 32.04(3), ‘objection may be

made at the trial or hearing to receiving in evidence any deposition or part

thereof for any reason which would require the exclusion of evidence if the

witness were then present and testifying.

Comment

With the exception of change in reference to the rule numbers, the proposed

Rule 3‘2. 02 is identical to the former Rule ‘26.05.

32,03  -As-to-Taking-of Doposition

(1)- -Objections-to- the competency of = avitne 56-0r to-the competency,-rele-

‘wancyy -0 materiality-ef te f;time;iy -are not —wa.ived- by- failure-to-make thenr before

o r -during- tlge taking of-the-depeo si—bian,— —unles-s; the ground-ef the-objection —;.G -OnG
which-might have-been-obviated-or remeved-if -presented-at that timo.

(2.)~ -Errors-andirregularities occurring-at-the oral-examination-in the
mannoer of -t;d;in g-deposition,- in-the-form-of the-questions-or answers,- in-the-eath
or-affirmation,- o1-in the-conduct-of pariies and-errors-of-any-kind-which-might be-

obviated, - removed,- or-curedAf-promptly presentedy e avaived-unless -scaoonail}l e
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eb}eat-ien-tl’meto -is-made at-the-taking-of deposition,

{3} -Gbjections-to-the -fe rm of-written-interregatories submitted under-Rule
31l-are waived-unless served-in writing upon-the party-propounding- thea;m- wd thin-
the time-allowed for-serving-the succeedin g-cross or-other interrogatories-and

within. 3-days after service-of-the last interrogatories-authorized.

32.03 Effect of Taking or Using Depositions

A party does not make a person his own witness for any purpose by taking

his deposition, The introduction in evidence of the deposition or any part thereof

for any purpose other than that of confradicting or impeaching the deponent makes

the deponent the witness of the party introducing the deposition, but this shall not

apply to the use by an adverse party of a depc_sition under subdivision 32,01(2)

of this rule. At the trial or hearing, any party may rebut ariy relevant evidence

<ontained in a deposition whether introduced by him or by any other party.

Comment
The rule as recommended is substantially identicallwith the former Rule
26.06. A clérifying change of language has been made in the first sentence and

reference to Rule 32,01 (2) has been substituted for reference to Rule 26.04 (2).

32,04 As-to Completion-and-Return of-Depesition
Eryors-and-drregularities-in-the manner-in-which-the-testimony 4 &-transcribed
é r-the-deposition-is-prepared, -signed, - certified,- seale dy indorsed, -transmitied,
filedy -ox otherwise-dealt-with-by-the-officer-under Rules-30-and-3l are-waived
unless a-motion-to- suppres s-the-deposition-or some part- theoreof-is made-with-
reasonable promptoess after such-defect-is,- or-with duc-diligence -might have- beeny

ascertaineds

Comment

This rule is no longer needed or desirable under M. S A, 572,14,
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32.05 Effect of Errors and Irrcgularities in Depositions,

(1) As to Notice

All errors and irregularities in the notice for taking a deposition are

waived unless written objection is promptly served upon the party giving the

notice.

(2) As to Disqualification of Officer

Objection to taking a deposition because of disqualification of the officer

before whom it is to be taken is waived unless made before the taking of the deposi-

tion begins or as soon thereafter as the disqualification becomes known or could

be discovered with reasonable diligence.

(3) As to Taking of Deposition

(2a) Objections to the competency of a witness or to the competency,

relevancy, or materiality of testimony are not waived by failure to make them

before or during the taking of the deposition, unless the ground of the objection

2

is one which might have been obviated or removed if presented at that time.

(b) Errors and irregularities occurring at the oral examination in

the manner of taking the deposition, in the form of the questions or answers,

in the oath or affirmation, or in the conduct of parties, and errors of any kind

which might be obviated, removed, or cured if promptly presented, are waived

unless scasonable objection thereto is made at the taking of the .deposition. '

(c) Objections to the form of written questions submitted under Rule

3] arc waived unless served in writing upon the party propounding them within

the time allowed for serving the succeeding cross ox other questions and within

5 days after service of the last questions authorized,

(4) As to Completion and Return of Deposition

Errors and irrcgularitics in the manuer in which the testimony is

transcribed, preserved or the deposition is prepared, signed, certified, scaled,
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endorsed, transmitted, filed, or.otherwise dealt with by the officéf under Rules

30 and 31 are waived unless a motion to suppres§ the deposition or some part

thereof is made with reasonable promptness after such defect is, or with due

diligence might have been, ascertained.

Comment
The provisions in Rule 32.05 (1)(2)(3)(4) are substantially identical fo the
~ provisions in former Rules 32.01, 32.02, 32.03 and 32.04., The on.ly change of

substance recommended by the Advisory Cqmm_ittee is in Rule 32.05 (4), the
word ""preserved' was added in recognitior; of ti’xe use of recording methods other
than the stenographic transcription as provided undezi the proposed amended rules,

Time for objection to the form of writ.tgn interrogatories has been ext;znded
from thrée to five .days under the prpposed Rule 324.05 (3‘)((:). -

RULE 33 TO BE AMENDED AS FOLLOWS:

RULE 33, INTERROGATORIES TO PAP;'I'IES

33.01 Availability; Procedure for Use

(1) Any party may serve upon any other party written interrogatories.

Interrogatories may, without leave of court, be served upon the plaintiff after the
commencement of eueh the action, lcave-of court-granted with or-without-netice- .

must-be-obtained-first and upon any other party with or after service of the vsummons

and complaint upon that party. No party may serve more than a total of 50 inter-
rogatories upon any other party unless permitted to do so by the court upon motion,
notice and a. showing of good cause. In computing the total number of interrogatories
(,;ach subdivision of separate questions shall be counted as an interrogatory,

(2) The party upon whom the interrogatories have been served shall serve

scparate written answers or objections to cach interrogatory W within 15 30 days

after scrvice of the interrogatorics, separate writton answvers and-ebjoctions-te
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each-interrogatory shall be-served by the -responding-party,- unless except that a

defendant may serve answers or objections within 45 days after service of summons

'and complaint upon that defendant. The court,on motion and notice and for good

Eau;e shown, ifnax enlarges or shortene the time.

' (3) Objections shall state with particularity the grou'nds for the objection
and may be served as a part of the document containing the answefs or scparately,
Within 15 days after service of objections to inteArrogatories, the party proposing
the interrogatory shall scrve notice of hearing on the objections at the earliest

practicable time. Failure to serve said notice shall constitute a waiver of the

right to require answers to each interrogatory to which objection has been made.
Axfxsxvers to interrogatories to which objection has been made shall be deferred
until the objections are determined.

(4) Answers to i'nterrogatories ;hall be stated fully in writing and shall be
signed under oath by the party served or, if the party served is the state or a
corporation or a .partnership or an association, by any offi'cer or managing agent,

who shall furnish such information as is available. A party shall restate the

interrogatory being answered immediately preceding the party's answer to that

interrogatory.

(5)- -Interrogatories may relate to -any matters-which-can be-inquired-into
wnder -Rule 26 02,-and-the-answers-may be-used-to-the same-extent-as provided
in Rule-26,04-for-the use- of the-deposition of-a partys- Interrogatories-may-be
served -af-te.r -a deposition-has-been taken ,-' -and a-depesition-may-be-sought-afier
interrogate ries have-been-answeredy -bul-the court, -on motion-o f the-witncssos
er-the party interrogated, -may make-such protective-ox ders s justice-may re-
quire, - The-provisions-of Rule-30+02-are applicable-for the protection of-the-pa rb?t

from-whom answe res -to-interrogato ries are-sought under-this-rules
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Comment o
Rule 33 ‘has been substantially rewritten by the Advisory Committee to retain

in general the provisions in the existing Minnesota Rule 33, Amendments to the

' Minnesota ruig have been proposed which adopt desirable recommendations made

by the State Bar Comumittec and as exist in the interrogatory practice in the amended

Federal Rule 33. Rather than using the Federal rulc as a base for proposing an

amended Minne;ota Rule 33, the Advisory Committee used the existing Mimcsota
rule. Amending the Federal rule to conform to existing state practice as recom-
mended by the State Bar Committec leads tqunnecessar.y ambiguity and confusion
in the rule itself. In this instance the Committeé believed that the variance be-
tween desirable Minnesota practice under Rule 33, which shoﬁld be continued,
and the proposed Federal Rule 33 was suﬁiéier;t to wa;'rant an exception to the
general policy of adopting the Federal.langu'age wherever po.ssible.

Major changes in Rule 33 relate té the time elemeﬁts applicable to the
interrogatory procedure. Under Rule 33.61 '(1) interroga"iories m.ay be served without
leave of court after service of the summons and complaint upon the defending
party or at any time upon the plaiﬁtiff. Sufficient time for defendants Ato secure
the services of counsel and to respond are provjde‘d in Rule’.33.01 (2) by extending
the answexr or objection time to 30 days with a specifi‘c provision for defendants.
to answer or object within 45 days .after service of the summons and complaint
upon that defendant.' Under the p'ropo.sed_a_rnended rule, the plaintiff may serve
interrogatorics upon thé defendant with the service of the summons and complaint.

Proposed Rule 33.01 (3) preserve the existing practice of requiring that
objections stute with particularity the ground for the objection. The procedural
burden is c‘ast upon the inquiring party to scrve notice of hearing within 15 days
after scrvice of objections to the interrogatories or the inquiring party waives

his right to require answers to cach interrogatory that has been objected to.
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A new provision has been added to Rule 33,01 (4). The proposecd rule re-

quires that the party answering the interrogatories to restate the interrogatory

immcdiatcly prior to his answer. The purpose for this change is to permit more
) cbnvcnient usc of the inter_rogato‘ries at the time of trial or upon hearings by
eliminating the necessity of referring back and forth between the questions and
the answers. The duty to supplement answers is now contained in the proposed

. Rule 26, 05. - L |

33.02 Scope; Use at Trial

Interrogatories may relate to any matters which can be inquired into under

| Rule 26.02, and the answers may be used to the extent permitted by the rules of

evidence,

An interrogatory otherwise proper is not necessarily objectionable merely

because an answer to the interrogatory involves an opinion or contention that

rclates to fact or the application of law to fact, but the court may order that such

an interrogatory need not be answered until after designated discovery has been

completed or until a pre-trial conference or other later time.

Comment

The first paragraph is identical to the first sentence of the existing Rule
33 (5) except the language has been changed in the final clause to provide that the
answers will be used to the extent permitted under the rules of evidence rather
than making specific refercnce to Rule 26,04 (now Rule 32.01). The second
paragraph resolves a question which has involved substantial division and debate
in the federal and state courts. Interrogatories relating to opinions and conclu-
sions of the party are permitted under the proposed Rule 33.02. Pure qucstions

of law arc not proper under the proposed rule, Mixed questions of law and fact



can be the proper subject for a Rule 33 interrogatory. Th;a rule specifically
provides that the court may by order delay the answer to the interrogatory until
other discovery has been completed or until the pre-trial conference or such other
ﬁmé. This rule implements the. proposed cilange in Rule 26.02 (4) interrogatories

to parties relating to experts expected to testify at trial.

33.03 Option to Produce Business Records

Where the answer to an interrogatory may be derived or ascertained from

the business records of the party upon whom the interrdgatory has been served

or from an examination, audit or inspection of such business records, or from a

compilation, abstract or summary based thereon, and the burden of deriving or

ascertaining the answer is substantially the same for the party serving the interrog-

atory as for the party served, it is a sufficient answer to such interrogatory to

specify the records from which the answer may be derived or ascertained and to

s

afford to the party serving the interrogatory reasonable opportunity to examine,

audit or inspect such records and to make copies, compilations, abstracts or

summaries,

Comment .
The proposed rule is a new provision designed¢ to shﬁplify the answei'ing
- process when business records or documents prdvide the answer, If the burden
of ascertaining the answer from existing records i‘s'su.bstantially the same for the
party inqui';ing as for the party answering, ;1t is sufficient for the answering party
to specify the records and to afford the acquiring party reasonable opportunity to

examine or inspcct the record.
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RULE 34 TO BE AMENDED AS FOLLOWS:

| RULE 34. PDISCOVERY-AND PRODUGiION ;GF-‘DOG UMENTS
AND-TFINGS FOR- INSPEGTION,- GOPY¥ING; -GR
PHOTOGRARHING-

Upon-motien-of- aﬁy-p&rty;- siaewing-good- -cé.&se- therefor-and-upon notice teo
all-ether parties,- and subject to the-provisions-of- Rule-30.-02,- the-court-in avhich
an-actien-is-p ending may-H) -o»dex; any-party {o-produce and-p ermit-t-hé- inspectien
and-copying- er-photographing, -by ore n—Behal-f -of-the e yi-ng partyy-of-any-desig-
nated documents,- papers,-beeks; -accounts,-lettersy -ph&tog—ra-phs—,- ebjects;-ox
tarngible -thing sy -not- privileged; -which constit-uté -or contain evidenee-relating te

- any-of-the matters- within-the scope-of the-examination-permitted by-Rule-26.02
.and -which are-in his -possessioix, -eustody ox- eeﬁtmh -or {2} order-any-party-to
pe rrr;it-entr-y- upen-designated-land-e r-dthe-r—prepe rby in-};i-s-pe ssession or- control
for the-purpose of-inspecting,- rAneasuring,- -su—rve—y-i#g r-or photegraphing the-property
er-any designated object or-eperation-thereon within the-scope of-the-examination
permitted by-Rule -26.—02-.— -The-erder-shall -speGi«fy-the— time; -place; -and-manner-
ef making the-inspection and-taking-the copies-and -phote graphs-and may-prescribe
such-termes-and conditions-as-are just,

RULE 34, PRODUCTION OF DOCUMENTS AND THINGS

AND ENTRY UPON LAND FOR INSPECTION
AND OTHER PURPOSES

34,01 Scope

Except as provided in Rule 30.02 (5), any party may serve on any other

party a request (1) to produce and permit the party making the request, or some-

onc acting on his behall, {o inspcect and copy, any designated documents (including

writings, drawings, graphs, charts, photographs, phono-records, and other data

compilations from which information can be obtained, translated, if necessary, by

the respondent through detection devises into reasonably usable form), or to inspect

and copy, test, or sanple any tangible things which constitute or contain matters
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within the scope of Rule 26.02 and which are in the possession, custody or control

LR PV S

.of the party upon whom the request is served, or (2) to permit entry upon designat

ed

land or other property in the possession or control of the party upon whom the re-

quest is served for the purpose of inspection and measuring, surveying, photographins.

‘testing, or sampling the property or any designated object or operation thereon,

within the scope of Rule 26.02.

Comment - "

The proposed rule ‘simpliﬁes the practice under Rule 34 and conforms
to the informal procedure presently adopted 'by many lawyers in requesting produc-
tion of documents. In particular, the amendments (a) eliminate fhé requirement
of showing '"good cause;" | (b) eliminate the requirement of a court order for pro-
duction; and (c) specifically includes the testing and sampling of tangible property
as a permissible in5pec£ion form. Docu.mentsvnow .defin,ed include all forms u;ed
to preserve information including electronic forms.

The Advisory Committee recommends the inclusion of an opening clause in
Rule 34.01 to conform to the recommendations made by the Advisory Committee
to its amendment to Rule 30.02 (5). In the opinion of the Advisory Committee,
this amendment is nccessary to make Rule 34 available to parties to compel pro-

duction of documents to be used at the time of a party's written ox oral deposition.

34,02 Procedure

The request may, without leave of court, be served upon the plaintiff after

commencement of the action and upon any other party with or after service of the

sumimons and complaint upon that party. The request shall set forth the items to

be inspcected cither by individual item or by category, and describe each item and

categrory with reasonable particularity. The request shall specify a reasonable

time, place, and manner of making the inspection and performing the related acts,
I ) g
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The party upon whom the request is served shall serve a written response

within 30 days after the service of the request, except that a defendant may serve

a response within 45 days after service of the summons and complaint upon that

defendanf. The court may allow a shorter or longer time. The respdnse shall

state, with respect to each item or category, that inspection and related activities

will be permitted as requested, unless the request is objected to, in which event

the rcasons for objection shall be stated. If objection is made to part of an item

or category, the part shall be specified. The party submitting the request may

move for an order under Rule 37 with respect to any objection to or other failure

to respond to the request or any part thereof, or any failure to permit inspection

as rcquested.

Comment .

The procedure for production has been substantially changed. No longer

need a party establish good cause or secure a court order prior to production.
A simple request specifying the items to be inspected and describing each item
with reasonable particularity is all that is. required., The request must specify
a reasonable time, place and manner of making the ‘inspec_t’ion testing, etc. The
party responding to the.request must respond within-30 days after service of the '
request upon him except a2 defendant may respond within 45 daysna.fte‘r service of
summons and complaint upon him. Time ma.y be extended or shortened by court
order. If objection is made to all or a part of the_requ‘cst, production is not re-

quired and the parties seeking production must move for an order under Rule 37.

34,03 Peréons Not Partics

This rule does not preclude an independent action against a person not a

party for production of documents and things and permission to enter upon land.
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Comment

e

The proposed rule resolves the former uncertainty’in the ederal courts

‘regarding the preempting nature of Rule 34, Rule 34 applics only to parties.
Often it is necessary to enter land or inspect tangible property in the possession
of a person not a party. In such a situation an independent action in the nature

of an cquity bill will lie. The proposed rule merely permits continuance ot..' such

in;:lependent procedure by providing that Rule 34 is not the exclusive remedy.

RULE 36 TO BE AMENDED AS FOLLOWS:

RULE 36. REQUESTS FOR ADMISSION OF FACTS
AND-OF- GENUINENESS-OF DOCUMENTS-

36.01 Request for Admission
After commencement-of-ar-actiony A party fnay serir_e upon any other party

a written request for the admission by;tlle-la-t.ter-df;the -g-emﬁnenesé-df-any—pelevam

~

de euments- deseribed in-and exhibited- with the —i;équesf- ox-of-the truth of -any relevant

matters-of-fact-set forth in-the-request for ‘purposes of the pending action, only,

“of the truth of any matters within the scope of Rule 26.02 set forth in the request

that relate to statements or opinions of fact or of the application of law to fact,

includiﬁg the genuineness of any documents described in the request. If-a-plaintiif

desires to-serve a- req.ue st avithin 10-days after-commencement-of the-actiony -leave-
of court -granted with or-without netice,-must-be-obtainedr Copies of the documents
shall be served with the request, unless eepies they have already been or are

othcerwise furnished or made available for inspection and copying. The request

may, without leave of court, be served upon the plaintiff after commencement of

the action and upon any other party with or after scrvice of the summons and com-

plaint upon that party.




Each of the-matters matter of which an admission is requested shall be

deermyed separatcly set forth. The matter is admitted unless within a-period-

| designated-in the-roquest-not less-than-15days after service-thereof 30 days after

service of the request, or within such sho rter or longer time as the court may
‘allow en-motion and-netice; the party to whom the request is directed serves upon
the party requesting the _admi ssion eithex- (1) a-swern-statement-denying specifically
the matters-of avhich-an-admission is -requesbefl- er-setting ferth in-detail the-reasons
why- he -cannot- tputhfull-y; admit-or deny- th5s3 rmatters-o r -(2)-written-objections o-n-
the ground-that- some or-all-of the-requested-admissio ns. are privileged-or-irrelevart
or-that-the-reque st. is -oﬁxérwis—e—imprope—r- in whole-ox sin-part, te gefhep with-a -notl-ee

ef hearing-the-ebjections-at-the earliest-practicable-time.a written answer or objec-

tion addressed to the matter, signed by the party or by his ;aftorney, but, unless

the court shortens the time, a defendant shall not be required to serve answers or .

objections before the expiration of 45 daYs after service of the summons and com-

plaint upon him. M-written-ebjections-to-a-part-of the -requeét— are-made,-the
remainder-of the-requost- shall-be-answered-within-the-period designated in-the-

request. If objection is made, the reasons therefor shall be stated. The answer

shall specifically deny the matter or set forth in detail the reasons why the answer-

ing party cannot truthfully admit or deny the matter., A denial shall fairly meet

the substance of the requested admission, and, when good faith requires that a
party qualify his answer or deny only a part of the matter of which an admission

is rcquested, he shall specify so much of it as is true and qualify or deny the

\

remainder, An answering party may not give lack of information or knowledge as

a rcason for failurc to adinit or deny unless he states that he has made reasonable

inquiry and that the information known or readily obtainable by him is insufficient

to _enable him to admit or deny. A party who considers that a matter of which an

admission has been requested presents a genuine issue for trial may not, on that




ground alone, object to the request; he may, subject to the provisions of Rule 37.03,

deny the matter of set forth reasons why he cannot admit or deny it. .

The party who has requested the admissions may move to determine the suffi-

ciency of the answers or objections, Unless the court determines that an objection

is justified, it shall order that an answer be served. If the court determines that

an answer does not comply with the requirements of this rule, it may order either

that the matter is admitted or that an amended answer be served. The court may,

in lieu of these orders, determine that final disposition of the request be made at

a pre-trial conference or at a designated time prior to trial. The provisions of

Rule 37.01 (4) apply to the award of expenses incurred in relati'on' to the motion,

- Comment
As proposed, the rule eliminates the existing prowsmn in Rﬁle 36 that.the

request for admission be limited to matters of "fact." The. rule‘rixovir permits
inquiry into mixed questions of law and fact anld matters offop.inion and conclusion.
As proposed, Rule 36.01 equates to the provisions of proéoSéd. amended Rule
33.02. The rule as proposed continues to impose a reasonable burden of searching
out available facts 1‘1pon the answering party, The rﬁle reqﬁres the answering
party to make a rea sonai)le inquiry and to state that the information is not known

or rcadily available to him in order to deny on the basis of lack of information

or knowledge. Time for response has been extended to 30 days except defendants
may answer.or object within 45 days after service of the stxlﬁmons and complaint
upon that defendant. The inquiring party has the obligation of moving the court
for an order determining the sufficiency of the answers or objections. A failure
to respond by answer or objection within 30 days after service of the request

constitutes an admission.

5as
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36.02 Effect *"Adxﬁission

Any matter _.unitted under this rule is conclusively established unless the

court on motion permits withdrawal or amendment of the admission, Subject to

the provisions of Rule 16 governing amendment of a pre-trial order, the court may

permit withdrawal or amendment when the presentation of the merits of the action

will be subserved thereby and the party who obtained the admission fails to satisfy

the court that withdrawal or amendment will prejudice him in maintaining his action

or defense on the merits. Any admission made by a paxr'fywllau.rs;aiat--te-sutsh

request under this rule is for the purpose of the pending action only and dees is
not constitute an admission by him for any other purposé nor may it be used

against him in any other proceeding.

Corﬁrﬁeﬁt '
The effect of an admission is clarified under this rule. i;lwadd‘ition, pro-
vision is made for withdrawing or amending é.n adrnission.: The rule now provides
that an admission is a judicial admission unless the éou'rt on motion permits its
withdrawal or amendment. The provisions related to a:'mendment or withdrawal
of admissions indicates the desirability to having the mat’cer i)resented on the
merits and not to be dé‘termined b)} factual or procedural errors of the party.

RULE 37 TO BE AMENDED AS FOLLOWS:

RULE 37. REFUSAL FAILURE TO MAKE DISCOVERY;
CONSEQUENGIS SANCTIONS

37.01 Refusal to-Answen
H-a-party-or-other-witnoss vefuses-to-answer-any-qu estion-propounded upon-

oral examination, -the- exanination shall Lo conripleted-on other maitors or-adjourned,
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a&-tho-proponent of -tho- question-may prefer. - TFhereaftery-on -ro#sénab-le -mti;e -lo
all-persons-affected thereby, -he may-apply-to the-court-in swhich-the action is-pend-
ing or-the court-in-the district-where-the-depesition-is-taken for-an o-r@e-r— cempell-
i\ng an-answer.--Upon-the-refusal- ‘o£‘ a-witness to-answer -any irterrogatory- submitted
" unde 1 -Rule 31-or-upon the-refusal-of-a-party-to .zms-wep any-interrogatery-submitted-
under-Rule 33,-the proponent-ofthe question maay-on like notice make-like-applica-
tion-for such-an-order.- -l-the moetion-is -g-r-a,ntefl -and if the-court-finds-that-the
refusal-was-without-sub stantial justificationy -the- ee.urt shall require-the-refusing-
party or-witness and-the party-or attorney advising the-refusal-or b?th -of-themn-to-
pay-to-the examining-party the —amount-of-the reasonable -expenses incur red-in-
ebtaining-the-ordery -including reasonable-attorney's feesy - If the-motion is-denied
and-if-the- court finds that the-motion was made-without -subsrta-ntia-'i; justification,

the court-shall -#equi—re— the examining-party or-the attorney ad-w s:i-ng- the-motion
e¥-both-of them: {0 -pay te-the-refusing-party or-witness the farnout-of- the reasonable

expenses-incurred-in opposing-the-motion; -including reasonable-atterneyls {fees.

37.01 Motion for Order Compelling Discovery

A party, upon reasonable notice to other p"arties.a.nd all persons affected

thereby, may apply for an order compelling discovery as follows:

(1) Appropriate Court. An application for an order to 2 party may be made

to the court in which the action 1s pendin or, on matters relating to a deponent's
1 £ ) J 44 P

failure to answer questions propounded or submitted under Rule 30 or Rule 31, to

the court in the county where the deposition is being taken. An application for an

order to a deponent who is not a party shall be made to the court in the county where

the deposition is being taken,
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Comment

Rule 37 contains all rules applicable to motions to compel further discovery
and for sanctions involving a failure to make proper discovery. The procedure of
amended Rule 33 imposes an obligation upon the inquiring lﬁarty to move for an
order under Rulel37 if an objection is made or if the response is not sufficient.
In like measure, amended Rule 34 has eliminated the requirement of a court order
before a party was required to produce documents and establishes a procedure
under Rule 37.01 to compe.l product.ion in the e.‘vent that a party fails to make proper

disclosure after a request under Rule 34,

The Advisory Committee believes that it is geherally d-esirabl‘e for the court
in which the action is pending to make all orders and impose all sanctions regard-
ing discovexly. The exception to that practice should iglate to the need for immediate
determination of legal issues arising during. the taking of dgpositions. In recog-
nition of this fact, the Advisory Con;xrnittee amencirnents vifnpose a limitgtion on
recourse to courts in counties other than the court in which the action is pending
by providing that courts in the county where the deposifioﬁ is being taken is
limited to making orders on matters relating to defendant;s failure to answer
‘questions propounded or submitted under Rule 30 or Rule 31.

(2) Motion, If a deponent fails to answer a question propéunded or submitted

under Rule 30 or Rule 31, or a corporation or other entity fails to make a designa-

tion under Rule 30.02 (6) or Rule 31.01, ora party fails to answer an interrogatorv

submitted under Rule 33, or if a party, in response to a request for inspection

submitted under Rule 34, fails to respond that inspection will be permitted as re-

quested or {ails to permil inspection as requested, the discovering party may move

for an order compelling an answer, or a dcsignation, or an order compelling

inspection in accordance with the recquest. When taking a deposition on oral examin-

ation, the proponent of the question may complete or adjourn the examination before




he applies for an order,

.

If the court denies; the motion in whole or in part, it may make- such pro-

tective order as it would have been empowered to make on 2a motion made pursuant

to Rule 26.03.

Comment

This rule is substantially identical to the existing Rule 37.01. The rule has
been expended in scope in recognition of the amendments made in Rule 33 and Rule
34, The second paragraph of the proposed rule nbw pr&vides that the court in
addition to denying a motion in'whole or in part ma); make a protective order
similar to an order made on motion under Rule 26.03,

It must be noted that the rule now speaks of a "failure" to answer questions,
etc. rather than a ""refusal." Wilfx‘xlness has been eliminatgd as zlt controlling

factor in court review of discovery motions by this change of language.

-

(3) Evasion or Incomplete Answer. For purposes of this subdivision an

evasive or incomplete answer is to be treated as a failure to answer.

Comment .

This new provision resolves an open question under the existing rules. An

evasive warning or incomplete answer now is considered a failure to answer.

(4) Award of Expenses of Motion., If the motion is granted, the court shall,

after opportunily for hearing, requirc the party or deponcnt whose conduct necessi-

tated the motion or the party or attorney advising such conduct or both of them to

pay to the moving party the reasonablc expensces incurred in obtaining the order,

including attorney's fees, unless the court finds that the opposition to the motion

was substantinlly justificd or that other circumstances make an award of expenscs

unjust,
D ]
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If the motion is denied, the court shall, after opportunity for hearing, require

“the moving party or the attorney advising the motion or both of them to pay to the

party or deponent who opposed the motion the rcasonable expenses incurred in
| . -
opposing the motion, including attorney's fees, unless the court finds that the making

“of the motion was substantially justified or that other circumstances make an award

of expenses unjust.

If the motion is granted in part and denied in part, the court may apportion

the reasonable 'expenseé incurred in relation to the motion among the parties and

persons in a just manner,

A change in procedu;'e is recommended in this' rule.‘. Under the existing
‘Minnesota Rule 37. Ol_the court is permitted to award‘reabsonable expenses if the
motion was made "without substantial justificatioh. " Under fhe pfoposed amend-
ment the rule now provides that expenses are to be awarci_ed unless the court finds
that the opposition to the motion was ”substantially. justified" or that the making

of the motion was ""substantially justified.! The purpose for this amendment is

to encourage courts to make more frequent use of the provisions for awarding
expenses. The amended rule also preserves a desirable flexibility by providing
that the court may refusc to award expenses in circumstances wilere such an award
appears unjust. In addition, the last paragraph provides that the court may appor-
tion cxpenses in a .situation where the motion is granted in part and denied in part.

37.02 Faijlure to Comply with Order

(1) Contemmpts Sanctions by Court in County Where Deposition is Taken.
If a party deponent er-olher-witness refuses fails to be sworn or refuses to answer

any a question after being directed to do so by the court in the county in which the

deposition is being taken, the refusal- failure may be considered a contempt of the

that court making the-ordor or-the court-in-which-the-action-is pendinge
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Comment
The rule is substantially identical to the former Rule 37.02 (1) except the
word "ref;lse" has been changed to *'fail" to remove the concept of wilfulness as

a consideration in imposing the sanctions,

(2) Other-Consequences, Sanctions by Court in Which Action is Pending.

If any a party or an officer, director or managing agent of a party or a person

refusoes .‘dcsignated under Rule 30.02 (6) or Rule 31.01 to testify on behalf of a

party fails to obey an order to provide or permit discovery, including an order

made under Rade-37-0} subdivision 37.01 of this rule éequiring-hi-m—to anewver

designated-questions,-er-an order- made--under Rule-34-,- o-r-an-or-d—er- made-under

or Rule 35, the court in which the action is pending ma.y make such orders in

regard to the refusal fa11u1e as are Just and among others the followmg.
(a) An order that the matters regardmg wh1ch the questions—me—askedr
or —t~h<:~ character or-dese riptie n-oi-'- the -thmg- or- la,nd,- or-the contents

of the-paper, or-the mental-or-physical-or bloed-condition »sough-f

to be-examined, oider was made or any other designated facts shall
be taken to be established for the purposes of the action in accord-
ance with the claim of the party obtaining the order;

(b) An order refusing to allow the disﬁbe’dient party to sﬁpport or
oppose designated claims or defenses, or prohibi‘ting him from
introducing in evidence-designated-documents-or {things o—r—ite*;ns
of testimenyy-or from introducing- evidence of mental or-physical-

or-blood-condition-sought-to. be-examined- designated matters in

cvidence;
(¢} An order striking out pleadings or parts thereof, or staying
further proceedings until the order is obeyed, or dismissing the

action or proceceding or any part thereof, or rendering a judgment

usé;
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by default against the disobedient party;
te} (d) In lieu of any of the foregoing orders or in addition thereto, an
order directing-the-arrest of-any party-or agent-of-a-party- for

disobeying-any-of-such-orders trcating as a contempt of court

the failure to obey any orders except an order to submit to

mental-or physical or-blood a physical or mental examination.

¢(d) (e) Wherea pz{rty has failed to comply with an order under Rule

35,01 requiring him to produce another for examination, such
orders as are listed in paragraphs (a), (b), and (c) of this rule
subdivision, unless the party failing to comply shows that he is

-

unable to produce such person for examination,

In lieu of any of the foregoing orders or in addition thereto, the court shall

require the party failing to obey the order or the attorney advising him or both to

pay the reasonable expenses, including attorney's fees, caused by the failure,

unless the court finds that the failure was substantiallyjusitified or that other cir-

cumstances make an award of expenses unjust.

Comment

The proposed amendment is substantially identical to the previous Rule
37.02 (2). The rule has been moéified to provide a '‘failure' to fnake discovery
rather than a "refusal" to make discovery. - In the first sentence of this rule, the
Advisory C'J‘ommittec has eliminated the word "employee" following the word
"director" in‘ order to limit the application of the sanction to thos‘e situations
where a person with sufficient authority to speak on behalf of the party is involved.

Sub-paragraph (¢) now permits the imposition of sanctions upon a party when
a pa‘rAty has failed to comply with an order to produce a third person for examina-

tion under Rule 35.
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37.03 Expenses on Refusal Failure to Admit
If a partyy -after-being- served-with-a-pequest—under-Ru‘Le-% fails to admit

*  the genuineness of any documents or the truth of any matters-of-fact,-serves-=
|

'smn-deniarl-thereof- matter as requested u;mder Rule 36, and if the party request-
;.ng the admissions thereafter proves the genuineness of any-such the document
or the truth of any suc.h matter 9£-faet, he may apply to the court for an order
requiring the other party to pay him the reasonable expenses incurred in making

that proof, including reasonable attorney's fees. Unless-the- cowrt finds that there

were-good-reasons for-the-denial-e r-that-the-admissions-sought-were-of no- substantial

importancey-the-erder-shall-be mader The court shall make the order unless it

finds that (1) the request was held objectionable pursuant to Rule 36.01, or (2)

the admission sought was of no substantial importanéé, or (?1) the party failing

to admit had reasonable ground to believe that he might prévail on the matter,

. or (4) there was other good reason for the failure to admit,

Comment
The proposed amended Rule 37.03'is substantially identical to the existing

Minnesota Rule 37.03. The rule as proposed clarifics an ambiguity existing in

the present rule which does not specifically provide sanctions where a party fails
to admit as requested under Rule 36 on the basis of an inability to admit or deny
due to lack of knowledge or information. As amended, the rule imposes the same

obligation upon the party in the latter situation as in the sworn denial situation.

|
37.04 Fajlurc of Party to Attend at Own Deposition or Serve Answers L

If a party or an officer, dircctor, or managing agent of a party or a person

desigmated under Rule 30.02 (6) or Rule 31.01 to testify on behalf of a party

willally:  fails (1) to appear before the officer who is to take his deposition, after

being scrved with a proper notice, or faids (2) to serve answers or objections to i

interrogatories submitted under Rule 33, the courty-on metion-and-notiee, -may-
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strike-out all or-any-part-ef any-pleading-ef that partyy -o» dismiss-the action o

proceeding or-any-parti-thereof,-or-enter-a judgment by-defaultagainst-that-partys
after proper service of the interrogatories, or (3) to serve a written response
- : . '

to a request for inspection submitted under Rule 34, after proper service of the

request, the court in which the action is pending on motion may make such orders

T

in regard to the failure as are just, and among others it may take any action

’

authorized ‘{_mder paragraphs (a), (b), and (c) of subdivision 37.02 (2) of this rule.

In licu of ayhy order or in addition thereto, the court shall require the party failing

to act or the attorney advising him or both to pay the rcasonable expenses, includ-

ing attorney's fees, caused by the failure, unless the court finds that the failure

was substantially justified or that other circumstances make an award of expenses

unju st.

The failure to act described in this subdivision may not be éxcused on the

ground that the discovery sought is objectionablé unless the party failing to act

has applied for a protective order as provided by Rule 26.0,‘3/’.

Cémment

The rule as amended eliminates the requirement of wilfulness found in the
former Rule 37.04. The rule has also been expanded to enc;)mpé.ss orders under
Rule 34. The court is specifically given authority to make such orders as may be
"just" in addition to the specified sanctions. The la‘st paragraph is added to impose
upon the answering party an obligation to scek a protective order in the event that
he belicves the discovery sought is objéctionable or otherwise invalid. No longer
can a party remain silent and take no affirmative actio.n when properly scrved with
a notice of discovery.

The Advisory Committee has climinated the word "employee" following the

word ""dircctor' in this rule to conform to its recommendation in Rule 37.02 (2).

61-
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RULE 45 TO 'BE AMENDED AS FOLLOWS:

RULE 45. SUBPOENA
45,04 Subpoena for Taking Depositions; Place of Examinatioﬁ
(1) Proof of service of notice to take a deposition as provided in Rules 30,01
30.02 and 31.01 or in a state where the action is pending constitutes a sufficient
authorization for the issuance of subpoenas for the persons named or described
therein. The subpoena may command the pers;oh to \a;hom if is directed to produce

and permit inspection and copying of designated books, papers, documents, or

tangible things which constitute or contain ewdenc-e -r-e-lat).-ng-to a,ny-oﬁ the matters
within the scope of the examination perrrntted by Rule 26 02 but in that event the

subpoena will be subject to the prov:v.smns of Rules 30.-02 26 03 and 45,02 45,04 (2).

Comment

No change of substance is madec in Rule 45.04 (1), ‘The rule has been clarified
to indicate that a subpoena duces tecum requires productié? of the designated books,
documents, etc. and also permits inspection and copying of those documents. The
Advisory Committee's proposal clarifies the rule by providing that the designated
documecents must contain "matters' within the séope of examination rafhcr.than

- "evidence" within the scope of examination permitted under Rule 26,02,

(2) The person to whom the subpoena is directed may, within 10 days after |

Sservice thereof or on or before the time specified in the subpoena for compliance

if such time is less than 10 days after scrvice, scerve upon the attornecy designated

in the subpocna written objection to the production, inspection or copying of any or

all of the designated materials. If objection is made, the party scrving the subpocna

shall not be entitled to the production or, nor the right to inspect and copy the

materials except pursuant to an order of the court from which the subpoena was

issucd. The party serving the subpocna may, if objection has been made, move
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upon notice to the deponent for an order at any time before or during the taking of

the deposition.

- Comment
This rule is a new provision and is similar to the procedure available to
parties required to produce documents for inspection under amended Rule 34 and

amended Rule 30.02 (5).

¢2) (3) A resident of this state may be required to attend an examination
ohly in the county wherein he resides or is émployed or transacts his business
in person, or at such other convenient place as is fixed by an order of court. A

nonresident of the state may be required to attend in any county of the state.

Eer_r_l?n.szzt_
The rule as proposgd is identical to the former Rule 45,04 (2).
RULE 69 TO BE AMENDED AS FOLLOWS: '
RULE 69. EXECUTION
Process to enforce z; judgment for the payment of money shall be a writ of
execution, unless the court directs otherwise. The.pr'ocedure on execution, in
procecdings supplementary to and in aid of a judgment, and in proceedings on and

in aid of execution shall be in accordance with M.S.A. 1949 1971, c¢. 550. In aid

of the judgment or execution, the judgment creditor, or his successor in interest

when that interest appears of record, may examine obtain discovery from any
person, including the judgment debtor, in the manner provided in these rules for
taking-deporitions,

Comment

The change provided in this rule is to make available to the judgment creditor

all of the discovery procedures, not merely the procedure of depositions. In par-

ticular the rule will now permit application of the amended Rule 34,
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FORM 19 TO BE AMENDED AS FOLLOWS:
FORM 19
MOTION REQUEST FOR PRODUCTION OF DOC.UMENTS, ETC.,
UNDER RULE 34

Plaintiff A. B, moves the-court-for an-erder-requiving requests defendant

C.D. to respond within

days to the following requests:

(1) To That defendant produce and to permit plaintiff to inspect and to copy

each of the following documents:

[Here list the documents either individually or by category and describe

each of them. ]

[Here state the time, place, and manner of making the inspection and

performance of any related acts. }

(2) To That defendant produce and permit plaintiff to inspect and to

phetograpl copy, test, or sample each of the following objects:

[Here list the objects cither individually or by category and describe each

of them. ]

[Herc state the time, place, and manner of making the inspection and

performance of any related acts., )

(3) Te That defcndant permit plaintiff to enter [here describe property to

be entered] and to inspéct and to photograph, test or sample [here describe the

portion of the recal property and the objects to be inspected and-photographed].

[Here state the time, j)lace, and manner of making the inspection and

performance of any rclated acts. )

Pefendant G-Dr -hos the-possession, - eustody,- or-eontrol-ef each-of the
foregoing-docum onteand -objects and of the-above-mentioned real-estates - Lach

of them constitutes-or contains evidence-relevant-and material-to-a-matter invelved
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in-this-action7—as—is-mere-fuiiy—shown-in—Exhibit-A-hereto—attached.

Signed:

Attorney for Plaintiff

Address:

Comment
The amendments conform Form 19 to changes made in Rule 34. This

form may also be used under Rule 30.02 (5).

IT IS HEREBY ORDERED That a hearing be had before this court
in the Circuit Court of Appeals Courtroom, Room 584, Federal Courts
Building, St. Paul, Minnesota, on Friday, June 7, 1974, at 9:30
o'clock A.M., at which time the court will hear prdﬁonents or op-
ponents of the proposed amendments.

IT IS FURTHER ORDERED That members of the bench and bar desiring
'to be heard shall file briefs or petitions setting forth their
position and shall also notify the Clerk of the Sﬁpreme Court, in

writing, on or before May 28, 1974, of their desire to be heard on

&
§

the proposed amendments.

PROVIDED That if the court adopts said amenéments to the rules,
the same shall become effective on the date of tﬁeir adoption.

Dated March 12, 1974

BY THE COURT

hnd L henan
5} e

~ Chief Justic

SURREME COURT
FILED

MAR 12 1974

JOHN McCARTHY,

CLERK
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